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Electronic Operations

AGENCY: Ofﬁce.of Thrift Supervision, Treasury.

ACTION: Final rule.

SUMMARY: The Office of Thrift Supervision (OTS) is issuing a final rule that
streamlines and updates its regulations relating to electronic operations. Under this
rule, Federal savings associations may engage in prudent innovation through the use of
emerging technology. The rule permits Federal savings associations to use, or
participate with others to use, electronic means or facilities to perform any function, or
provide any product or service, as part of an authorized activity. The rule also requires
each savings association (state- or federally-chartered) to notify OTS 30 days before it
establishes a transactional web site. Savings associations that present supervisory or
compliance concerns may be subject to additional procedural requirements. Finally,
the rule includes a conforming change to OTS’s service corporation regulation,
reflecting a recent statutory change.

EFFECTIVE DATE: January 1, 1999.

FOR FURTHER INFORMATION CONTACT: Richard Bennett, Counsel (Banking



Finance), (202) 906-7409; Karen A. Osterloh, Assistant Chief Counsel, (202) 906-

‘ 6639; Paul D. Glenn, Special Counsel, Chief Counsel’s Office, (202) 906-6203; Paul J.
Robin, Program Analyst, Compliance Policy, (202) 906-6648; or Paul R. Reymann,
Senior Policy Analyst, Supervision Policy, (202) 906-5645, Office of Thrift

Supervision, 1700 G Street NW., Washington, DC 20552.
SUPPLEMENTARY INFORMATION:
I. Background

A. Advance Notice of Proposed Rulemaking

On April 2, 1997, OTS published an advance notice of proposed rulemaking
(ANPR) seeking comment on all aspects of banking affected by electronic operations.'
The ANPR was designed to elicit information to enhance OTS’s understanding of new
electronic banking technologies and the impact of these technologies on the regulation -
of Federal savings associations.? The ANPR asked a series of questions concerning the
types of restrictions or requirements OTS should impose on electronic operations,

including Internet banking.

' 62 FR 15626 (April 2, 1997).

‘ ? See 62 FR at 15631 and 15633.
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‘ B. Notice of Proposed Rulemakin

Based on the comments received on the ANPR, on October 3, 1997, OTS
published a notice of proposed rulemaking (NPR) to streamline and update its
regulations relating to electronic operations.” The NPR proposed to amend OTS's

| electronic-related regulations to address advances in technology and to permit prudent
innovation through the use of emerging technology by Federal savings associations. In
crafting the proposed rule, OTS was guided by two broad principles suggested by

commenters on the ANPR:

‘ . The public and insured depository institutions will be best served if
statutory and regulatory restrictions are kept to a minimum. The premature
imposition of restrictive operational standards could impede the development
of improved financial services.

. Federal savings associations should be permitted to compete effectively
with other regulated financial institutions and unregulated firms offering

financial and related services.

. 3 62 FR 51817 (October 3, 1997). The NPR contains a summary of the comments received on the ANPR.
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Consistent with these principles, OTS proposed a broad enabling regulation
designed to allow Federal savings associations to engage in any activity through
electronic means that they may conduct through more traditional delivery mechanisms.
OTS proposed to eliminate three existing regulations: § 545.138 (Data-Processing
Services), § 545.141 (Remote Services Units), and § 545.142 (Home Banking
Services). The elimination of these sections would not take away the authority to

engage in any activities described in these sections.

OTS made the proposal to enhance the ability of Federal savings associations to
serve as financial intermediaries and to permit Federal savings associations to utilize
fully their capacities and by-products generated in providing financial services. The
proposal was consistent with the principles established in the Administration’s
electronic commerce policy statement. The NPR noted, however, that OTS would
continue to gain additional experience with electronic technology and might issue more

specific guidance regulating particular elements of electronic operations.’

C. Comments onn NPR - General Discussion

The comment period on the NPR closed on December 2, 1997. OTS received

* See AA Framework for Global Electronic Commerce@ (July 1, 1997).

5 62 FR at 51820.
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nine comment letters on the NPR from five Federal savings associations, two trade

associations, and two technology firms.

All of the commenters recognized the need for the agency to revise or remove its
existing regulations in this area. Seven commenters supported the proposal’s overall
flexible regulatory approach, while suggesting modifications or clarifications to
particular aspects of the rule. Two commenters argued that for even greater flexibility
the agency should not issue any new electronic banking regulations. These two
commenters suggested the agency rely entirely on flexible guidelines and advisories as

technology evolves. OTS has addressed specific comments on the NPR below.

D. Supplemental Notice of Proposed Rulemaking

One commenter on the NPR argued that OTS should establish a procedure to
review and approve new products or services, in order to protect the safety and
soundness of the industry. Another urged OTS not to require a Federal savings
association to obtain OTS’s prior approval before adopting new technologies “unless
absolutely necessary to ensure industry-wide safety and soundness.” After considering
these comments, OTS concluded that safety and soundness and compliance
considerations warranted the agency receiving advance notice of industry use of one

developing technology -~ transactional web sites. Such web sites allow savings
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association customers to use the Internet to conduct a wide variety of financial
transactions. They may, however, also pose particular security, compliance, and

privacy risks.

Accordingly, on August 13, 1998, OTS issued a supplemental notice of proposed
rulemaking (Supplemental NPR) seeking comment on additional proposed rules that
would require each savings association to notify OTS before it establishes a
transactional web site.® OTS also proposed to give the Regional Offices discretion to

impose additional requirements in appropriate circumstances.

Safety and soundness and compliance considerations are similar for state-
chartered and federally-chartered institutions. Thus, the Supplemental NPR proposed
to require every savings association to notify OTS before it established a transactional
web site and to comply with additional requirements that the Regional Offices may
impose in appropriate circumstances. Since the ANPR and NPR did not specifically
discuss these requirements and applied only to Federal savings associations, OTS

concluded that additional public comment would assist in the development of a final

rule.

63 FR 43327 (August 13, 1998).
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E. Comments on Supplemental NPR - General Discussion

The comment period on the Supplemental NPR closed on September 14, 1998.
OTS received nine comment letters from six Federal savings associations, two trade

associations, and one public interest organization.

Two commenters supported the notice requirement. Four commenters opposed
the requirement. The other three commenters did not specifically support or oppose the
requirement. OTS has addressed the specific comments on the Supplemental NPR

below.

II. Today’s Final Rule

Today’s final rule incorporates the same broad principles and reflects the same
supervisory concerns articulated in the NPR and Supplemental NPR. OTS continues to
believe that it is important to have enabling regulations in this area. These regulations
will help ensure that OTS has sufficient information to understand developing
technologies, to provide appropriate guidance on these technologies, and to supervise
electronic operations effectively. The proposed approach in the NPR and Supplemental
NPR, with some modifications as discussed below, will provide both the industry and

the agency with the appropriate amount of flexibility to adapt to changing conditions.
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Today’s final rule is meant to provide authority for Federal savings associations’
electronic operations and a structure for all savings associations’ use of electronic
means and facilities.” Standing alone, it cannot, and does not purport to, answer all
questions in this rapidly changing area. These operations, by their very nature, are
evolving, presenting the industry and the agency with both old issues in a new form
(e.g., the appropriate documentation to open an account) and new issues unique to
electronic operations (e.g., treatment of stored value cards). The agency has issued,
and will continue to issue, guidance as electronic operations evolve. This guidance has
taken the form of letters to chief executive officers of savings associations, interagency
examiner guidelines, revisions to the Thrift Activities Handbooks, conditions on the
approval of applications, and responses to requests for legal interpretations.® The

agency expects to continually update its guidance and to continue to make it available

on OTS’s web site at www.ots.treas.gov.

Further, while today’s final rule removes §§ 545.138, 545.141, and 545.142,

OTS emphasizes that the new rules continue to authorize all activities formerly

7 New § 555.200 is similar to the Office of the Comptroller of the Currency’s (OCC) rule on furnishing of
products and services by electronic means and facilities. See 12 CFR 7.1019 (1998).
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authorized under these provisions.

III. Section-by-Section Discussion

Today’s final rule creates a new part 555 to address electronic operations. In the
NPR, OTS originally proposed to place the electronic operations regulations in a new
subpart B to part 545. However, part 545 only applies to Federal savings associations.
The notice requirements proposed in the Supplemental NPR and incorporated into this
final rule, however, apply to all savings associations. Thus, as proposed in the
Supplemental NPR, OTS is placing the electronic operations regulations in a new part

555.

A. What does this part do? (§ 555.100)

Section 555.100 explains the purpose of part 555. Subpart A explains how a
Federal savings association may provide products and services through electronic

means and facilities. Subpart B contains the advance notice and other requirements

¥ See, e.g., Memorandum from Richard M. Riccobono, Deputy Director, for Chief Executive Officers
(November 3, 1998) (Policy Statement on Privacy and Accuracy of Personal Customer Information);
Memorandum from Richard M. Riccobono, Deputy Director, for Chief Executive Officers (July 23, 1998)
(Interagency Guidance on Electronic Financial Services and Consumer Compliance); Memorandum from John
Downey, Executive Director, Supervision, for Chief Executive Officers (June 23, 1997) (Statement on Retail On-
Line Personal Computer Banking); Thrift Activities Regulatory Handbook, Section 341, Information Technology
(October 1997) (Regulatory Bulletin 32-6, October 15, 1997); Federal Financial Institutions Examinations Council
(FFIEC) Information Systems Examination Handbook (1996); OTS Order No. 95-88 (May 8, 1995) (application
approvat of Internet bank); OTS Op. Chief Counsel (September 19, 1997) (establishment of automated loan
machines).
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1. How may I use or participate with others to use electronic means and

facilities? (Proposed 545.141, 545.142, and 545.143, Final § 555.200

Final § 555.200 combines, with changes, proposed §§ 545.141, 545.142, and
545.143. Section 555.200(a) corresponds to proposed § 545.141, but merges part of
proposed § 545.143. Section 555.200(b) corresponds to proposed § 545.142 and also
merges part of proposed § 545.143. Sections 555.200(a) and 555.200(b) are discussed

separately below.

Section 555.200(a)

Consistent with OTS’s goal of minimizing regulatory restrictions on electronic













































































































































