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January 20, 2009

Regulation Comments

Chief Counsel’s Office

Office of Thrift Supervision

1700 G Street, NW

Washington, DC 20552

Attention: ID OTS-2008-0012

Re: Proposed Interagency Appraisal and Evaluation Guidelines

Ladies and Gentlemen:

As the Managing Director of Sovereign Bank Real Estate Appraisal Group and as Compliance Officer for Sovereign Bank, we would first like to express our organization’s gratitude and appreciation that the Agencies’ have proposed the Interagency Appraisal and Evaluation Guidelines which will concisely condense previous publications and guidelines, into a comprehensive document.  It is our belief that the intention of this new comprehensive document is to ensure consistency in keeping with Title XI of the Financial Institutions Reform, Recovery and Enforcement Act of 1989, prescribing appropriate standards for the performance of real estate appraisals in connection with “federally related transactions”.  

We fully agree with the intention of the proposed Guidelines and its emphasis on the importance of maintaining an independent appraisal and evaluation program within an institution.  Most importantly, the proposed Guidelines fully address and reiterate Title XI’s most important premise: eliminating influence by the loan production process or borrower on the real estate appraisal ordering and review process.

With that said, we offer the following commentary on the proposed Guidelines: 

Independence of the Appraisal and Evaluation Program

The proposed Guidelines state that:

“An institution should maintain standards of independence as a part of an effective collateral valuation program (both appraisal and evaluation functions) for all of its real estate lending activity.  The collateral valuation program is an integral component of the credit underwriting process and, therefore, should be isolated from the influence by the institution’s loan production staff.  An institution should establish reporting lines independent of loan production for staff that order, accept, and review appraisals and evaluations.”

We recommend that this language be modified to change the word “should” to “is required to” in the three instances where should is used. In addition, the proposed Guidelines should include a specific definition and further clarification of who/what is included within the definition of the loan production staff.  We recommend specifically including language that refers to any person who is compensated on a commission basis based on the successful closing of a lending transaction or any person who reports directly to any officer of the institution that is not fully independent of the loan production staff and process.  

Further language is required to ensure that any person from the loan production staff is identified (i.e. mortgage broker, agent, loan officer, underwriter, portfolio manager, loan/credit/financial analyst, etc.) and is prohibited from completing any of the following actions/involvement: 1) selecting, retaining, recommending, or influencing the selection of any appraiser for a particular appraisal assignment; 2) being included on a list or panel of appraisers approved to perform appraisals for an institution; and, 3) performing such work and having any substantive communication with an appraiser or person involved in managing the appraisal and evaluation program relating to or having an impact on valuation, including ordering or managing an appraisal assignment.  

We acknowledge that smaller financial institutions may not be able to establish absolute lines of independence within their real estate appraisal ordering and review function due to costs and limited staffing.  However, the institution should still be required to clearly demonstrate that it has implemented prudent safeguards to isolate its collateral appraisal and evaluation process from influence or interference from its loan production process.  This recommendation does not exclude an institution’s management from expressing concerns arising from an appraiser’s illegal conduct, violation of USPAP or state licensing standards, improper or unprofessional behavior or other substantive reason. 

Appraisal independence was one of the driving factors leading to the creation of Title XI and these Guidelines offer the opportunity to strengthen the commitment for appraisal and evaluation independence for the protection of an institution and the general public.   

Minimum Appraisal Standards  

1. The proposed Guidelines require that appraisals for federally related transactions be written and contain sufficient information to support the institution’s credit decision and specifically state that “...an institution should ensure that the scope of work is appropriate for the assignment…”  
We recommend that this language be modified to be an absolute requirement (“must”) rather than a suggestion (“should”), resulting in the following: “…an institution must ensure that the scope of work is appropriate for the assignment...”  While competence is required for the appraiser completing the assignment, the effectiveness and success of the proposed Guidelines require that the accountability requirements be pushed further, also requiring the institution and person requesting the appraisal to meet a specified competence level. 

2. The proposed Guidelines further require that appraisals analyze and report deductions and discounts for a loan to finance proposed construction or renovations, partially leased buildings, non-market lease terms, and tract developments with unsold units.  

We recommend including a definition for “unsold units.”  Specifically, we recommend that the definition NOT include units under reservation for sale or under contract for sale.  Assumptions in sellout analysis need to be realistic and appropriately consider the time it will take to close transactions of units reserved and/or under contract for sale.      

3. The proposed Guidelines require that appraisals be based upon the regulatory definition of market value.  

We recommend that the proposed Guidelines specifically note that the market value should not include a going concern value or a special value to a specific property user.  Further, we recommend expanding the proposed Guidelines to state that appraisers need to be specific in reporting market value, and in the case of special use properties, market based adjustments or modifications must clearly be stated to distinguish market value from going concern value (i.e. certain complex income producing properties).   

Appraisal Development and Appraisal Reports

The proposed Guidelines appropriately eliminates the USPAP Departure Rule and requires the adoption of the USPAP Scope of Work Rule stating 

“…the institution is responsible for complying with the Agencies’ appraisal regulations and should discuss its needs and expectations for the appraisal with the appraiser.  Further, the discussion on appraisal reports no longer refers to specific USPAP reporting formats (that is, self-contained, summary, and restricted appraisal reports).  Rather the discussion addresses the level and adequacy of information and analysis in the report that is necessary to comply with USPAP and the regulatory appraisal requirement to provide sufficient information to support the institutions credit decision”.  

As previously noted above, while competence is required for the appraiser completing the assignment, the Guidelines must go further and require that any employee of the lender responsible for ordering an appraisal must be appropriately trained and qualified in the area of real estate appraisals.  
Accepting an Appraisal from another Institution

While the proposed Guidelines offer a comprehensive description of when and how an institution can accept an appraisal from another institution, we recommend that the proposed Guidelines provide further clarification that if an institution relies on a third party originator or its agent for obtaining the appraisal, the standards of independence still apply and should not be compromised.  In this regard, we recommend the Guidelines include language to re-state Independence of the Appraisal and Evaluation Program from the institution when accepting appraisal reports prepared for another institution or financial services company.  A concise definition of a “third party originator or its agent” is required to ensure that appraisal reports are not ordered by parties directly involved in loan production (i.e. mortgage brokers, loan officers, loan originators, loan underwriters, loan processors, portfolio managers and loan/credit analysts) or any person whose compensation is dependent on the successful closing of a loan transaction.  The Guidelines must state the independence of the Appraisal Program from the originating institution, third party originator or agent is verified, and documented by any financial institution or financial services company.  Documentation to this effect is to be included as part of the original appraisal report (i.e. in the form of the engagement letter that is incorporated within the appraisal report).  There must be transparency on the part of the appraiser, client and intended user that provides assurance to all parties that may potentially rely on the appraisal report that the appraisal ordering process is/was independent from the loan production staff thereby eliminating the risk of an appraiser being subject to undue and improper performance pressure.  

In closing, we are thankful for the opportunity to comment on the proposed Guidelines.  If you would like to discuss any of these issues and recommendations further, please contact us.

Very truly yours,

David D. Westcott

Managing Director

Real Estate Appraisal Unit

75 State Street

Boston, Massachusetts 02109

Phone: 617-757-5630 

Email: dwestcot@sovereigbank.com

Ron Guss

Vice President and Compliance Officer

Legal/Compliance Department

235 N. Second Street

Harrisburg, PA 17101

Phone: 717-221-3862

Email: rguss@sovereignbank.com
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