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June 28, 2010
Regulations Comments, Chief Counsel’s Office

Office of Thrift Supervision

1700 G Street, NW

Washington, DC 20552

Attention:  OTS-2010-0008

Re:  OTS Proposed Supplemental Guidance on Overdraft Protection Programs
Dear Sir or Madam:

Branch Banking and Trust Company and its affiliated banks and subsidiaries of BB&T Corporation (BB&T) appreciate the opportunity to comment on the Office of Thrift Supervision’s (OTS) Supplemental Guidance on Overdraft Protection Programs. 

As of March 31, 2010, BB&T Corporation (NYSE: BBT) is the 10th largest financial services holding company in the U.S. with more than $163 billion in assets and market capitalization of $22.4 billion. Based in Winston-Salem, N.C., the company operates more than 1,800 financial centers in 12 states and Washington, D.C., and offers a full range of consumer and commercial banking, securities brokerage, asset management, mortgage and insurance products and services. A Fortune 500 company, BB&T is consistently recognized for outstanding client satisfaction by J.D. Power and Associates, the U.S. Small Business Administration, Greenwich Associates and others.
BB&T is a strong advocate of thorough, complete and effective disclosures of deposit account and overdraft protection terms, conditions and fees that assist consumers in making informed choices.  We also believe in providing consumers with convenient access to current account and transaction information that allows them to manage their accounts and finances effectively and efficiently, anytime, anywhere.  Finally, we do not condone or engage in practices that are misleading, unfair, or deceptive to our clients.
While BB&T respects OTS’ intentions in proposing additional guidance with the goal of ensuring that financial institutions provide overdraft protection services in a responsible manner, we believe the OTS is acting prematurely, given that the recent and extensive amendments to Regulation E related to overdrafts have not yet taken effect, and the full impact of the rule changes will not be known for many months.  In addition, we believe that any additional overdraft guidance should be coordinated with other financial regulatory agencies and issued under the auspices of the Federal Financial Institutions Examination Council (FFIEC).  Our comments and concerns are outline below.
Timing of Proposal
Recently enacted amendments to Regulation E governing overdraft practices and fees become effective for new accounts beginning July 1, 2010, and for existing accounts on August 15, 2010.  The changes will dramatically alter longstanding practices regarding the payment of overdrafts that many consumers have become familiar with over the years.  Millions of consumers have been required to decide in advance how they want ATM withdrawal and one time debit card transactions handled by their financial institutions.  In addition, many banks have introduced caps and minimum overdraft amounts that trigger overdraft fees, and some plan to discontinue their discretionary overdraft services entirely.  
We anticipate that the impact of these extensive changes will not be fully understood – by consumers, financial institutions, or regulators – for many months, if not longer.  It is likely that during this time many consumers will make changes to their initial overdraft opt-out/opt-in decisions and other payment and financial habits, and that financial institutions will make appropriate changes to their products and services.  We urge the OTS to delay issuing any supplement to its Guidance on Overdraft Protection Programs until such time as the true impact of the recent Regulation E Overdraft rules has become known and more fully understood.

Coordination with Other Supervisory & Regulatory Agencies

We note that many provisions in the proposed Supplemental Guidance are at odds with the recent Regulation E Overdraft amendments.  We believe this lack of consistency will result in unnecessary confusion and inconsistency in supervisory expectations.  For example, the provisions related to fair representation of overdraft protection programs seems to overlook the Regulation E provisions that require disclosure of overdrafts fees and consumer opt-in requirements.  In addition, the requirement for prompt notification to the consumer each time overdraft protection is used goes beyond the requirements of both Regulations E and DD.  For these reasons, we urge the OTS to coordinate any changes to its Overdraft Guidance with other financial regulatory and supervisory agencies to jointly develop guidance that is consistent with existing regulations and accepted by all supervisory agencies.  We recommend the OTS consider developing any appropriate Supplemental Guidance under the auspices of the FFIEC.
Designation of Certain Practices as Unfair or Deceptive

The proposed Supplemental Guidance defines failure to follow certain newly articulated “best practices” as unfair or deceptive, including failure to “promptly” notify consumers of overdraft protection program usage each time it is accessed (including real-time notification where technically feasible), and failure to impose, in some circumstances, daily limits on aggregate overdraft fees.
We are concerned that classifying any practices other than the specific “best practices” defined in the Supplemental Guidance as unfair or deceptive will unreasonably expose financial institutions to significant legal liability, including class action lawsuits, given that many states have laws that permit state enforcement and private claims against companies that engage in unfair and deceptive acts or practices as defined under the Federal Trade Commission.  Regulatory “best practices” should serve as guidance and direction and not as a basis for liability.  Classifying certain practices as unfair or deceptive creates an enforcement scheme that has the same force of law as a regulation or statute.   The OTS’ Guidance on Overdraft Protection Programs should remain as intended, suggestions for responsible practices.
We also note that many longstanding and widely accepted practices which have been sanctioned by banking regulators, either formally or informally, for a number of years could suddenly be classified as unfair or deceptive under the proposed Supplemental Guidance.  We urge the OTS to remove language indicating that failure to follow a designated “best practice” is by definition unfair or deceptive.
Provide Consumer Choice

The proposed Supplemental Guidance recommends as a best practice that consumers be given the opportunity to affirmatively opt-in to overdraft protection for check, ACH and other transactions that are outside the scope of Regulations E’s opt-in requirement.  
This recommendation is at odds with consumer research conducted by the Federal Reserve and other parties that indicates that the overwhelming majority of consumers prefer having check and ACH overdrafts paid because they tend to be their most important payments.  Consequently, we believe that consumers would be best served if the “default” option is that checks and ACH overdraft transactions be paid, as this is in alignment with consumer preferences and expectations.  We also note that given the extensive recent efforts to communicate to consumers their opt-in rights and other changes under Regulation E, additional changes of this nature would likely result in a tremendous amount of unnecessary consumer confusion and misunderstanding.

Standards for Overdraft Fees

The OTS requests comment on whether the final guidance should include standards for “reasonable and proportional” overdraft fees similar to those issued by the Federal Reserve for late, over limit and other penalty fees for credit card accounts.
BB&T strongly urges the OTS to not adopt any such standards.  In our opinion, it would be inappropriate and against free market principles for a government agency to set standards for deposit fees and service charges.  We believe that reasonable and proportional fees are best determined by competitive markets and not by government intervention.
Reasonably Limit Aggregate Fees
The proposed Supplemental Guidance suggests that failure to impose a reasonable limit on aggregate overdraft fees is an unfair practice in some circumstances, and provides as an example a situation in which a consumer’s aggregate overdraft fees exceed the average daily balance in the consumer’s account.
Earlier this year, BB&T implemented changes to its overdraft policies that limit the daily number of overdraft fees on an account and eliminate overdraft fees for ATM and debit card transactions that overdraw an account by less than $5.00.  While BB&T freely made the decision to adopt these limits, we would be opposed to any additional rules that designate failure to do so an unfair practice.  We are also concerned with the suggestion that aggregate fee limits be tied to an account’s average balance, a standard that appears to be both vague and arbitrary, as no specific examples are provided, and the time periods for measuring an account’s average balance and the corresponding periods for aggregating overdraft fees are not specified.  We also are not aware of any direct correlation between the average balance in a consumer’s account and the consumer’s use of overdraft services.
Promptly Notify Consumers of Overdraft Protection Program Usage Each Time Used

The proposal states that failure to promptly notify a consumer each time overdraft protection is used is a violation of the FTC Act prohibition against deceptive practices, and further states that where technologically feasible to do so real time notification should be provided.
BB&T provides a variety of free and convenient methods for consumers to determine their account’s available balance and usage of overdraft protection, including a toll-free automated telephone service, online banking, inquiries and statements available at ATMs, or our mobile banking service.  BB&T clients may also sign up to receive e-mail or mobile device messages alerting them to low balances or overdrafts.  

We do not believe that failure to provide real-time alerts should be deemed a deceptive practice, even in instances where alerts are technically feasible.  First, this standard exceeds the requirements of both Regulations E and DD.  It seems to ignore the fact that many consumers might not wish to receive alerts from their bank, but prefer to check their account balances and activity at their own convenience.  It also does not address a recent Federal Communications Commission proposal that would add new consumer consent requirements for use of automated systems for dialing mobile devices that would likely result in fewer consumers agreeing to receive mobile alerts.  While we support efforts to encourage use of technology to alert consumers to overdrafts, we believe the OTS guidance should provide flexibility to both consumers and financial institutions as to how they wish to receive and communicate this information.  
Thank you for your consideration of our comments, and please feel free to contact me with any questions.

Sincerely,

Joseph S. Blount

Senior Vice President & Payment Systems Consultant

(703) 549-1883
jblount@bbandt.com
