Regulation Comments
Chief Counsel’s Office

Office of Thrift Supervision

1700 G Street, NW

Washington DC 20552

Delivered via email on 6/28/10

Attention:  OTS – 2010-0008
As an OTS regulated thrift, we appreciate the opportunity to provide the following comments which were solicited in your proposed Supplemental Guidance on Overdraft Protection Programs (the Guidance) published in the Federal Register on April 17, 2010:  
Many of the areas of guidance that are being proposed are already best practices at many if not most financial institutions and will not have a significant impact on day to day operations and do serve to provide some practical safeguards for consumers.  Obviously, the imminent implementation of the Federal Reserve’s Regulation E requirements on July 1, 2010 will address some of the major issues covered in the Guidance.  
In general, we would have concerns about being placed is a situation of competitive disadvantage as a thrift chartered institution if financial institutions operating under other charters are not held to the same standards as outlined in the Guidance.  It would be our hope that any such guidance would be issued through the FFIEC in order to maintain the competitive balance among various charter types.
Also, from a general perspective, this exercise seems to be an effort to put banks in the position of having greater responsibility for what should be basic financial management by consumers.  Currently, we provide a notice of NSF by mail for each instance of an NSF is imposed.  We provide real time account activity with balances via internet banking products that are available typically at no cost to the consumer so they can monitor their accounts on a real time basis.  Each month we provide Month to Date and Year to Date overdraft fee information on each customer’s statement.  So customers are not uninformed as to what their NSF activity is on both a historical basis as well as a real time basis.  The question needs to be asked, “What are consumers responsible for when it come to making basic financial decisions?”  Right now it seems the discussion is only on “What should banks do to make sure consumers don’t make poor decisions?”  However, it could be argued that in many instances consumers are making decisions with all of the requisite information available to them and are making the decision that the value of the NSF fee is equal to or greater than the degree of cost and  inconvenience they would suffer without the NSF fee.
The one specific comment we would offer deals with the “reasonableness” of an NSF fee.  One of the major things we seem to be leaving out of this discussion is the fact that in virtually every instance where a bank NSF fee is charged and the item is paid, the consumer is saving real costs.  If the item were returned and not paid and the bank fee was not charged, the cosumer would be charged a returned check fee by the merchant who originally accepted the check or originated the ACH transaction that was returned for insufficient funds. Based upon the fact that in most markets customers are going to be charged a similar fee from the merchant who took the check or originated the ACH transaction, it seems that on its face an NSF fee cannot be considered to be “unfair” since in virtually every case it is not causing injury to the consumer.  If the bank charges a fee in order to prevent the customer from being charged a similar fee, how is the customer injured?  In some markets that NSF fee might even be less than what the merchant would charge which would be an economic benefit to the customer.  At worst, if the bank fee is marginally higher than the merchant fee for returned checks or ACH transactions, the customer is spared all of the inconveniences of having to return to the merchant, make arrangements for payment, return unused merchandise etc. for what in reality may be a very small differential (if any) between the two fees.  

There is one significant additional benefit the customer receives that really cannot be measured in dollars and cents when the bank pays the item and charges an NSF fee. By paying the check or ACH transaction the bank is removing any possibility the consumer could come under criminal liability for passing checks or authorizing monetary transfers against insufficient funds.   

We appreciate the opportunity you have afforded us to respond to the proposed Guidance. 

Tommy Richardson, President
First Federal Bank

Harrison, Arkansas
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