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State of North Carolina

Deparmment of Justice
P, O. Box 629
MICHAEL R EASLEY RALEIGH CONSUMER PROTECTION
ATTORNEY GENERAL - 919-716-6000
276020629 Fax: 919-718-6050
July 5, 2000

Manager, Dissernination Branch

Information Management and Services Division
Office of Thrift Supervision

1700 G Street, N.W.

Washington, D.C. 20552

Attn: Docket No. 2000-34
By Facsimile & Express Mail
Dear Sir or Madam:

This letter is submitted in response to the Office of Thrift Supervision’s advance notice of
proposed rulemaking on Responsible Alternative Mortgage Lending, issued on April 5, 2000.
The notice invited comments from states that had enacted regulatory initiatives on the problem of
predatory lending. In July, 1999, North Carolina became the first state to enact comprehensive
legislation to address the abuses of predatory home mortgage lending. We believe that the
experience in this State in developing the new law should be useful to the OTS as it considers a
regulatory approach to this issue.

The North Carolina legislation was the result of a process of collaboration, negotiation and
compromise over a period of several months. Mortgage lenders, mortgage brokers, the Attorney
General’s Office and representatives of consumer groups were involved in the process and shared
a common goal of identifying and attacking the major consumer abuses in the mortgage lending
marketplace. Members of the working group began with consensus on several basic premises:

1) Competition in the mortgage lending market is effective, for the most part, in keeping rates
and fees reasonable. 2) There is a sector of the market, typically involving lower income and less
sophisticated consumers, where most of the abuses have occurred and where competition is not
as effective. 3) Regulatory approaches should be carefully focused on abusive practices without
interfering with the mainstream lending market. 4) Mortgage loan closings are already heavily
encumbered with paper disclosures and disclosures, by themselves, are ineffective in addressing
predatory lending abuses. 5) Excessive loan fees and oppressive loan terms are more significant
abusive practices than high interest rates which can be potentially reduced through refinancing.

The basic approach of the legislation was to create a separate statutory provision to define
and regulate a new category of high cost home loans. Following a modified version of the
HOEPA structure, three threshold tests were created (for interest rates, points and fees, and

prepayment penalties) to trigger high cost loan coverage. If any of the thresholds are met, a
number of restrictions apply, the most significant of which arc that fees and closing costs cannot
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be financed and the borrower must undergo credit counseling before closing. Balloon payments
are prohibited for high cost loans, as is asset-based lending without xegard to the borrower’s
ability to repay. The Act aiso adds specific new consumer protections to all consumer home
loans, including a prohibition on the financing of prepaid single premium credit insurance and a
general prohibition on loan “flipping.” The Act also clarifies what fees and closing costs are
permissible, and is intended to curtail the spread of “junk” fees. A copy of the legislation is
attached to this letter for your reference.

The high cost home loan provisions of the new Act took effect on July 1, 2000. Itis
therefore too early to report on any experience with implementation or compliance. We
anticipate that the Act will curtail the worst abuses of mortgage lending without burdening
responsible lenders and without significantly affecting the flow of home mortgage credit in this
State. ' :

We believe that the North Carolina legislation is a useful model for other states and federal
agencies to follow. In approaching the issue of predatory lending, we ask that the OTS give due
deference to state initiatives in this area and to avoid preemption of basic consumer protections
enacted by the states. As is more fully addressed in a separate letter from the National
Association of Attorneys General, some OTS regulations and opinions have contributed to

. predatory lending by aggressively preempting state consumer protection laws without

substituting any equivalent federal protections.

We are gratified by the OTS’ interest in addressing predatory lending. We would be pleased
to share further information about North Carolina’s experience with your staff.

Sincerely,

Philip A. Lehman
Assistant Aftorney General

M. Lynne Weaver
Assistant Attorney General

- Enclosure
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 1999

SESSION LAW 1999-332
SENATE BILL 1149

AN ACT TO MODIFY PERMISSIBLE FEES WHICH MAY BE CHARGED IN
CONNECTION WITH HOME LOANS SECURED BY FIRST MORTGAGE OR
FIRST DEED OF TRUST, TO.IMPOSE RESTRICTIONS AND LIMITATIONS
ON HIGH-COST HOME LOANS, TO REVISE THE PERMISSIBLE FEES AND
CHARGES ON CERTAIN LOANS, TO PROHIBIT UNFAIR OR DECEPTIVE
PRACTICES BY MORTGAGE BROKERS AND LENDERS, AND TO
PROVIDE FOR PUBLIC EDUCATION AND COUNSELING ABOUT
PREDATORY LENDERS.

The Genéral Assembly of North Carolina epacts: |

Section 1. G.S. 24-1.1A reads as rewriren:
“§ 24-1.1A. Contract rates on home loans secured by first mortgages or first deeds of

trust.
(2) Norwithstanding anﬂ other provision of this €hepter; Chapter, but subject {0

the provisions of G.S. 2411E, parties to a home loan may contract in writng as
- . follows:
T~ (1)  Where the principal amount is ten thousand dollars (510,000) or
more the parties may contract for the payment of interest as agreed
%@J;?n by the parties; :
2 ere the principal amount is less than ten thousand dollars

($10,000) the parties may contract for the payment of interest as
agreed upon by the parties, if the lender is either (i) approved as a
mortgagee by the Sccretary of Housing and Urban Developmeant,
the Federal Housing Administration, the ¥eterans—rAdoinistration;
Department of Veterans Affairs, a national mortgage association or
any federal agency; or (ii) a local or foreign bank, savings and loan
association or service corporation wholly owned by one or more
savings and loan associations and permitted by law to make home
loans, credit union or insurapce company; or (lii) a State or fedexal
agency; . :

(3) Where the principal amount is less than ten thousand dollars
(510,000) and the lender is not a lender described in the preceding
subdivision (2) the parties may contract for the payment of interest
not in excess of sixteen percent (16%) per annum.

(4  Notwithstanding any other provision of law, where the lender is an
affiliate operating in the same office or subsidiary operating in the
same office of a licensee under the North Carolina Consumer
Fipance Act, the lender may charge interest to be computed only

on the following basis: monthly on the outstanding principal
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balance at a rate not to exceed the rate provided in this
subdivision. o

On the fifteenth day of each month, the Commussioner of Banks
shall announce and publish the maximum rate of interest permitted
by this subdivision. Such rate shall be the Jatest published
noncompetitive rate for U.S. Treasury bills with 2 six-month
maturity as of the fifieenth day of the month plus six percent (6%),
rounded upward or downward, as the case may be, to the nearest
one-half of one percent (1/2 of 1%) or fiftcen percent (15%),
whichever is greater. If there is no nearest one-half of one percent
(172 of 1%), the Commissioner shall round downward to the lower
one-half of one percent (1/2 of 1%). The rate so announced shall
be the maximum rate permitted for the term of loans made under
this section during the following calendar month when the’ parties
1o such loans bave agreed that the rate of interest to be charged by
the lender and paid by the borrower shall not vary or be adjusted
during the term of the loan. The parties to 2 loan made under this
section may agree to a rate of interest which shall vary or be
adjusted during the term of the loan in which case the maximum
rate of interest permitied on such loans during a month during the
term of the loan shall be the rate announced by the Commissioner
in the preceding calendar month. :

An affiliate operating in the same office or subsidiary operating
in the same 'office of a licensee under the North Carolina
Consumer Finance Act may not make a home loan for a term in
excess ‘of six (6) months which provides for a balloon payment.
For purposes of this subdivision, a balloon payment means any
scheduled payment that is more than twice as large as the average
of earlier scheduled payments. This subsection goes not apply 10

-

Senate Bill 1149
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(d)  The loan or investments regulated by G.S. 53-45 shall not be subject to the
provisions of this section.
(e) The term "home loan" shall mean a ioan -

1 where the principal amount is less than three hundred thousand dollars
($300,000) secured by a first mortgage or first deed of trust on real estate upon which
there is -Jocated or there is to be located one or more single-family dwellings or
dwelling units. : .

(f) Any home loan obligation existing before June 13, 1977, shall be construed with

regard to the law existing at the time the home loan or commitment to lend was .

made and this act shall only apply to home loans or loan commitments made from
and after June 13, 1977; provided, however, that variable rate home loan obligations
executed prior to April 3, 1974, which by their terms provide that the interest rate
shall be decreased and may be increased in accordance with a stated cost of money
formula or other index shall be enforceable aceording to the terms and tenor of said
wrirten obligations. .

The parties to a home loan poverned by &:524-+Ae)(-or<2) sibdivision
mﬁi or. (2§ of this section may contract imwriting to defer
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on deferred interest as agreed upon by the parties. The parties may 2, in-erriting
that seid deferred interest may be added to the principal balance of the loan. This
subsecrion shall mot be construed to limit payment of interest upon interest in
connection with other types of loans. 1 4-
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1)
. located a structure or_structures designed principally for
c four ilies which is or will be
i W oW r’ 1pcipal

2)

The parties to a home loan governed by ¢
2 may agree in writing to a mortgage or deed of trust which
o provides that periodic payments may be gradnated during parts of or over the entire

Senate Bill 1149 ' o Page 5
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term of the loan. The parties to such a Joan may also agree in writing to a mortgage
or deed of trust which provides that periodic disbursements of part of the loan
proceeds may be made by the lender over a period of time agreed upon by the
parties, or over a period of time agreed upon by the parties ending with the death of’
the borrower(s). Such mortgages or deeds of trust may include provisions for adding -
deferred interest to principal or otherwise providing for charging of interest on
deferred interest as agreed upon by the parties. This subsection shall not be construed
to limit other types of mortgages or deeds of trust or methods or plans of
disbursement or repayment of loans that may be agreed upon by the parties.

b 1 ’ I

1 ] u ‘

Section 2. Chapter 24 of the General Statutes is amended by adding a

new section to read: - -
"§ 24-1.1E, ictio
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Section 6. Of the funds appropriated to the Department of Justice for the
1999-2000 fiscal year, the sum of one hundred” thousand dollars ($100,000) may be -
used to develop and implement a program of consumer counseling or awareness
designed to inform the public about the methods by which predatory lenders impose
unconscionable and noncompetitive fees and charges as part of complex home
mortgage transactions, to protect the public from incurring such fees and charges, and
otherwise to encourage the informed and responsible use of credit.
Section 7. The Legislatve Research Commission shall study the
implementation and enforcement of this act including: -
(1) Whether the Iprovisicw.\s of this act have a measurable effect on the
availability of credit in the State;
(2) Whether the act is successfully reducing the predatory lending
practices proscribed by the act; and
(3) 'Whether there are specific circumstances in which consumers
would benefit from permitting a lender to finance credit insurance
premiums, which practice is prohibited by G.S. 24-10.2(b).
The Commission shall report their findings and recommendations on the
issue of financing credit insurance premiums to the 2000 Regular Session of the 1999
General Assembly. The Commission may report their findings and recommendations
10 the 2001 General Assembly and shall make a final report to the 2002 Regular
Session of the 2001 General Assembly. :

Senate Bill 1149 Page 13
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. Section 8. Section 2 of this act and G.S. 24-10.2(b), as enacted In Section
5 of this act, become effective July 1, 2000, and apply to loans made or entered into
on or after that date. Section 6 of this act becomes effective July 1, 1999. Section 7
of this act is effective when this act becomes law. The remainder of this act becomes .
effective October 1, 1999, and applics to loans made or entered into, payments -
deferred, and loans modified, renewed, extended, or amended on or after that date. ‘
Julv. 1999 In the Gencral Assembly read threc times and ratified this the 15th day of

uly, - Ny

s/. Dennis A. Wicker
President of the Senate

s/ James B. Black ' :
Speaker of the House of Representatives

s/ James B. Hunt, Jr.
Governor

Approved 10:35 a.m. this 22nd day of July, 1999
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