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Introduction

This booklet deals with business combinations as defined in the Glossary, which
include mergers, consolidations, and certain purchase and assumption
transactions. This booklet also covers reorganizations under 12 USC 215a-2 in
which a national bank becomes a subsidiary of a bank holding company. A
national bank must apply to, and obtain approval from, the Comptroller of the
Currency (OCC) before consummating any business combination (combination),
in which the resulting entity is a national bank. A combination may occur
between a national bank and an affiliated or nonaffiliated bank or depository
institution, such as a federal savings association. A combination also may
involve a merger between a national bank and one or more of its nonbank
subsidiaries or affiliates.

In its decisions on combinations, the OCC strives to preserve the soundness of
the national banking system and to promote market structures conducive to
competition and responsive to community needs. Normally, the OCC will
approve combinations that will not have substantially adverse effects on
competition and will be beneficial to the combining institutions and the public.

This booklet provides banks applying for a combination with detailed guidance,
instructions, and policies and procedures. It discusses types of combination
structures; the statutory factors that the OCC considers in making a decision on a
proposed combination; the application process, including the prefiling process,
filing the application, and processing time frames; application issues; specific
requirements; and the post-approval process.

There also is a step-by-step procedures section for the applicant and the OCC to
follow and a glossary of terms at the end of this booklet. Throughout the
electronic version of this booklet, there are hyperlinks to forms, such as the
Interagency Bank Merger Act Application and the OCC'’s Streamlined Business
Combination Application, and other information that an applicant may use to file a
combination application.

This booklet is to be used together with other booklets of the Comptroller’s
Licensing Manual. You should review the “ ?
booklet prior to completing the application for additional filing instructions.

Applications for a combination must include accurate and fully developed facts,
and a determination that the transaction complies with all applicable statutes and
regulations. The relevant federal statutes and regulations that govern
combinations include 12 USC 24(Seventh), 215, 215a, 215a-1, 215a-2, 215a-3,
and 215c; the Bank Merger Act (BMA -12 USC 1828(c)); the Riegle Neal Act (12
USC 1831u), and the OCC'’s implementing regulation for business combinations
(12 CFR 5.33). These statutes and regulations are identified in the reference
section of this booklet. The reference section also includes cites to relevant OCC
decisions and interpretive letters and other source documents.


http://www.occ.gov/publications/publications-by-type/licensing-manuals/gpp.pdf

Types of Combinations

A national bank may decide how to structure a combination based on a variety of
factors, such as charter type (federal or state; or bank, savings association, or
other type of thrift) of the target institution, location of the target institution,
branching restrictions in the states in which the target is located, whether the
target is Federal Deposit Insurance Corporation (FDIC) insured, whether the
target is affiliated with the acquiring bank, and tax considerations. Various types
of combination structures are discussed. In some cases, a national bank may
elect to use a multi-step process that involves more than one type of
combination.

Same State Combinations with Banks and Thrifts

A national bank may combine with other depository institutions located within the
same state. These same state combinations generally involve transactions in
which the main offices of both the acquiring national bank and the target are
located in the same state. Same state combinations, however, also may include
those in which the main office of the target is located in a state in which the
acquiring national bank has a branch (or a trust office, in the case of a national
bank limited to the activities of a trust company), but not its main office.

As outlined below, the sources of authority for the various types of combination
transactions, as well as authority to retain branches, may differ depending on the
type of institution being acquired. In addition, these transactions may be subject
to other statutory requirements, such as the BMA, which are discussed
elsewhere in this booklet. The following lists different ways that a national bank
may combine with other depository institutions located in the same state:

e Under 12 USC 215 or 215a, a national bank may acquire another national
or a state bank with its main office in the same state as the acquiring
bank. For purposes of sections 215 and 215a, “state bank” includes a
state commercial bank, state trust company, state stock savings bank, or
other state-chartered thrift. Authority to consolidate or merge under
sections 215 or 215a does not depend on the insured status of the
participating institutions. The resulting bank may retain the branches of
the banks involved, including the branches that are not located in the
same state as the main offices of the combining banks, if branch retention
meets the requirements of the law governing branch retention in section
215 or 215a transactions (12 USC 36(b)(2)).

e In certain circumstances under 12 USC 215 or 215a, a national bank with
its main office in one state may acquire another national or state bank,
including a state thrift, with its main office in a different state. The most
common situation is when the national bank is acquiring another national
or state bank in a state in which the acquiring bank already operates a
branch, and when the target institution operates branches only in that
state or in other states in which the acquiring national bank already
operates branches. The resulting national bank may retain the branches



of the banks involved, if permitted under the law governing branch
retention in section 215 or 215a transactions (12 USC 36(b)(2)).!

e Under 12 USC 215c, a national bank may acquire a federal savings
association through merger or consolidation. The resulting bank may
retain the branches of the target thrift if the bank could establish branches
at the sites of the federal thrift branches under 12 USC 36(c). Generally,
this permits the retention of the thrift's branches in states where the
national bank already has its main office or branches, or in states where
the national bank may, and does, establish a de novo interstate branch,
and state intrastate branching law, as applied to national banks by 12
USC 36(c), permits establishment of a branch at a site or sites of the
various branches of the acquired federal savings association.

¢ A national bank may acquire all or part of a depository institution through
a purchase and assumption transaction under 12 USC 24 (Seventh). The
resulting bank may retain the branches of the target if it could establish
branches at the sites of the target's branches under 12 USC 36(c).
Generally, the resulting bank may retain the target's branches in states
where the national bank already has its main office or branches, or in
states where the national bank may, and does, establish a de novo
interstate branch, and state intrastate branching law, as applied to
national banks by 12 USC 36(c), permits establishment of a branch at a
site or sites of the various branches of the target depository institution.

Interstate Combinations under the Riegle-Neal Act

The Riegle-Neal Act (12 USC 1831u) authorlzes interstate combinations between
insured banks with different home states.> The “home state” of a bank under the
Riegle-Neal Act is, for national banks, the state in which the bank’s main office is
located or, for state banks, the state that chartered the bank. Thus, under the
Riegle-Neal Act, an insured national bank may combine with another insured
bank with a different home state. As discussed in footnote 2 and the
accompanying text under Same State Combinations, some combinations that are
within the scope of the Riegle-Neal Act are also within the scope of sections 215
or 215a, and the applicant bank may select which authority to use.

Interstate combinations under the Riegle-Neal Act include mergers,
consolidations, and purchase and assumption transactions. The Riegle-Neal Act
provides its own branch retention authority (12 USC 36(d), 1831u(d)), and the
resulting bank may retain, as branches, the main offices and branches of all

'When these transactions, as described, involve insured banks, but not thrifts, they also may be accomplished
under the Riegle-Neal Act, as discussed below in Interstate Combinations under the Riegle-Neal Act. In the
circumstances described previously, an applicant may select whether to rely on Riegle-Neal or sections 215 or 215a
for authority to undertake the transaction. When the acquiring and target banks have main offices in different states
— such as when the target bank operates branches in states where the acquiring bank does not have its main office
or any branches — the OCC generally strongly encourages applications under the Riegle-Neal Act.

“The Riegle-Neal Act covers only insured banks (as “bank” is defined in the Federal Deposit Insurance Act), and so
it does not apply to combinations between national banks and state or federal thrifts or to combinations in which one
of the banks is uninsured. As discussed below, a national bank may accomplish a Riegle-Neal combination with a
state or federal thrift that has first converted to a national bank under, as applicable, 12 USC 35 and 12 CFR 5.24
or, if eligible, under 12 USC 1464(i)(5)(A), provided that the combination is consistent with other Riegle-Neal
requirements. Also, as discussed later under the Interim Bank subheading, a national bank may accomplish a
Riegle-Neal combination with an uninsured bank by first combining the uninsured bank into an interim national
bank.
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banks involved in the combination. The resulting bank may designate its main
office from among the main offices and branches of the banks involved in the
combination. For purchase and assumption transactions in which a national
bank seeks to enter a new state by acquiring an existing branch of an insured
bank, but without acquiring the bank, the state in which the target branch is
located must permit branch acquisitions by an out-of-state bank.?

The Riegle-Neal Act imposes the following additional requirements:

e Age requirements — The bank being acquired must have existed for at least
the minimum period of time, if any, specified in the host state’s statutes
(states cannot set a minimum time period in excess of five years). Banks
chartered solely to acquire a bank or branch (that is, interim banks) are
deemed to have existed for the same period of time as the target bank or
Brari\(ch in the case of the acquisition of a branch without the acquisition of the

ank.

e Filing requirements — An acquiring bank must comply with the filing
requirements of any state that will become a host state as a result of the
transaction, if the requirements do not discriminate against out-of-state banks
and bank holding companies or their subsidiaries and are similar in effect to
those imposed on out-of-state nonbanking corporations (that is, "doing
business” filing requirements). An acquiring bank also must submit a copy of
its OCC application to the state bank supervisor of each host state. These
filing requirements, however, do not mean that the national bank must apply
to the state for approval to undertake the transaction.

e Concentration limits — The Riegle-Neal Act imposes nationwide and
statewide deposit concentration limits on certain interstate merger
transactions. Those limits, however, pertain only to interstate merger
transactions involving nonaffiliated banks, and the statewide limitations apply
only when both institutions, or their affiliates, have branches in the same
state.* In addition, the acquiring bank in an affiliated combination should
assess the applicability of separate state-imposed concentration limits.

e CRA considerations — All interstate combinations, including affiliate
combinations, are subject to OCC review for compliance with the Community
Reinvestment Act (CRA). The Riegle-Neal Act imposes additional CRA-
related criteria on all nonaffiliated Riegle-Neal interstate mergers.

To approve a nonaffiliated combination that results in a bank having a branch
in a state in which it had neither a branch nor an affiliated bank immediately
prior to the transaction, the OCC will consider: compliance with the CRA (as it
currently must do for any business combination), the most recent written CRA
evaluation of any bank that would become an affiliate of the resulting bank,

3For branch acquisitions under the Riegle-Neal Act, the state in which the target branch is located, rather than the
selllng bank’s main office state or chartering state, is considered to be the home state of the selllng bank.

“*The nationwide limit prohibits the OCC from approving an interstate merger transaction if the resulting national
bank and all of its insured affiliated depository institutions would control, upon consummation, more than 10 percent
of the total amount of deposits of insured depository institutions in the United States. The statewide limitation
prohibits the OCC from approving an interstate merger transaction if the resulting bank (and all of its insured
depository institution affiliates) would control 30 percent or more of the total deposits of insured depository
institutions in any state involved in the transaction. This 30 percent limit may be increased by state statute,
regulation, or order or, by approval of the state bank supervisor if the standard of approval does not discriminate
against out-of-state banks or holding companies or their subsidiaries.
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and compliance by applicants with applicable state community reinvestment
laws.

e Adequate capital and management — Each bank involved in the
combination must be adequately capitalized as of the date the application is
filed. In addition, the resulting bank must continue to be adequately
capitalized and managed upon consummation of the combination.

Interstate Combinations Between National Banks and Insured State
and Federal Thrifts

The Riegle-Neal Act does not apply to interstate combinations between national
banks and federal and state thrifts. However, an insured national bank may
combine with an insured federal or state thrift that itself first converts to a national
bank. A federal thrift that converts under 12 USC 1464(i)(5) and 12 CFR 5.24
may retain branches following the conversion if the standards set forth in 12 USC
1464(i)(5) are satisfied. These standards apply to federal thrifts that were in
existence before November 12, 1999, and when, following the conversion, the
thrift will meet all financial, management, and capital requirements applicable to
the resulting national bank. Branches that are not eligible for retention under this
provision could be retained if they could be established as new branches of the
converted bank under 12 USC 36(c). A state thrift that converts under 12 USC
35 and 12 CFR 5.24 may retain branches following conversion if the standards
set forth in 12 USC 36(b)(1) are satisfied.

The national bank resulting from the conversion then engages in a Riegle-Neal
transaction with the acquiring national bank, provided the Riegle-Neal
requirements set forth above are satisfied. Generally, the age of the newly
converted bank prior to its conversion may be taken into account in determining
compliance with Riegle-Neal age requirements. As with branch retention
following Riegle-Neal combinations between insured banks, the resulting bank in
the Riegle-Neal combination may retain the branches of all participating
institutions.

Transactions Involving Bank Holding Companies

Many combinations involve bank holding companies. Generally, shareholders
controlling at least two-thirds of the common stock of a national bank can
restructure their ownership so that the bank becomes a subsidiary of a new or
nonaffiliated bank holding company. Shareholders also may choose to use a
bank holding company in a combination transaction for tax purposes.

Reorganizations to Become a Holding Company Subsidiary

National bank shareholders seeking to reorganize to form a holding company or
be acquired by a nonaffiliated holding company typically used an interim national
bank merger. Now 12 USC 215a-2 provides shareholders with a simplified
alternative for effecting such reorganizations (see 12 CFR 5.32).

When reorganizing a national bank to become a subsidiary of a holding company
under 215a-2, the national bank must file an application including certain
certifications, documentation, and information including a statement of
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publication. (Refer to Public Notice and Comment Period section for specific
details.) For purposes of section 215a-2, a holding company is any company
that controls a national bank or will control a national bank as a result of the
reorganization. A company that is or will become a BHC under the BHCA also
must file any application required under the BHCA with the appropriate Federal
Reserve Bank.

When evaluating applications under section 215a-2, the OCC will consider the
impact of the proposed affiliation on the financial and managerial resources and
future prospects of the national bank. As in other applications, the OCC also will
consider whether a significant deviation condition requiring OCC’s prior written
approval before making changes is appropriate. The OCC has limited
opportunity to control changes in a national bank’s business plan that may result
under a BHC structure. The condition should be imposed in any 215a-2 decision
where the OCC considers that the supervisory risk warrants such a condition.
Examples where the condition may be appropriate include a relatively new
national bank that is experiencing growth that significantly exceeds that which
}/_vas projected or a bank that is considering new services, products, or business
ines.

Reverse Triangular Mergers

Generally, most business combinations are “forward” combinations in which the
target institution is merged into the acquiring bank, which becomes the resulting
institution. Applicants may seek to effect a combination using a reverse
triangular merger, which often confers tax benefits. Under a reverse triangular
merger, the “acquiring bank” is merged into the “target bank,” which typically
becomes a subsidiary of the acquiring bank’s holding company.

With certain exceptions, the OCC will not approve a reverse triangular merger
under 12 USC 215a because the “target bank’s” shareholders are not granted
dissenters’ rights under that statute. Based on Internal Revenue Service
interpretations, often the combining institutions can achieve the same tax
benefits offered by a reverse triangular merger if the applicant structures the
transaction as a consolidation under 12 USC 215, which provides dissenters’
rights to shareholders of all parties to the combination. The OCC has made
exceptions to allow reverse triangular mergers using 12 USC 215a if the
transaction cannot be accommodated through a forward merger or a
consolidation, if the “target bank” is wholly owned by a BHC, if the “target bank’s”
shareholders have unanimously approved the combination, or if the “target bank”
is a state bank and state law protects the dissenting shareholders.



Acquiring a Bank Subsidiary of a Bank Holding Company

A national bank may, through a multi-step process, use an operating subsidiary
to facilitate a combination with a bank that is a wholly owned subsidiary of an
unaffiliated BHC. In the first step, the operating subsidiary of the national bank
acquires all of the shares of the target bank’s holding company. The target
bank’s holding company is then liquidated or combined with its subsidiary bank.
Finally, the national bank merges or consolidates with the target bank.
Alternatively, in the first step, the target holding company is merged with the
'{)argle(:t bank, and then the national bank merges or consolidates with the target
ank.

This structure is permissible provided that the acquiring bank obtains
confirmation that the Federal Reserve System (Fed) will not consider the
acquiring national bank to be a BHC. Also, the BHC generally must make a
representation when filing that it has no outstanding liabilities, including present
and contingent liabilities. The BHC must assume the merger cost prior to its
dissolution, including all necessary payments to dissenting shareholders. In the
application, the acquiring bank must identify any nonconforming assets or
activities, including nonconforming subsidiaries, of the BHC and target bank
involved in the combination that will not be disposed of or discontinued prior to
consummation of the transaction, and set out its plans for such nonconforming
assets or activities. (See Nonconforming Assets and Activities section for
additional discussion.) In addition, the acquisition of the target bank’s holding
company stock and the subsequent merger or liquidation of the target bank must
occur over a short time period, no longer than a few hours, in sequential steps,
within a single transaction.

While a combination of the two banks would be subject to section 23A of the
Federal Reserve Act and Regulation W because the banks would be affiliates at
that stage, it likely would qualify for the BMA exemption (See Affiliate
Transaction Restrictions). If the BMA exemption is not available, certain other
exemptions may be available.

Interim Bank Combinations

A national bank, BHC, or a group of individuals may charter and organize an
interim national bank with OCC approval to facilitate a combination. An interim
national bank does not operate independently, but exists, usually for a short time
period, solely as a vehicle to effect a combination, such as acquiring a
nonaffiliated bank, cashing out minority shareholders, or forming a BHC. Using
an interim national bank to effect a merger may raise issues regarding
dissenters’ rights unless the interim bank is the acquiring bank, and the existing
bank is the target bank. National banks and BHCs should contact the Fed to
confirm whether they would be considered a BHC and, if so, file any applications
required or request waiver of applications under the BHCA and its implementing
regulation.

Common Uses

Acquiring a nonaffiliated bank — An interim national bank may be used as a
means of acquiring a nonaffiliated bank. The acquirer is assured of 100 percent
ownership of the resulting bank, since all shareholders of the target bank must
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surrender their shares in exchange for consideration in the merger or
consolidation between the interim bank and the target bank.

Eliminating minority shareholders — A shareholder or shareholders who control a
majority of the voting shares of a national bank, including a BHC, may use an
interim national bank to eliminate or “freeze out” minority shareholders of the
national bank. The majority shareholders form an interim national bank that
acquires the existing national bank through a merger or consolidation.> Minority
shareholders of the existing bank normally receive either cash or shares of the
BHC in exchange for their shares of the existing bank.

Forming a BHC — Shareholders may use an interim national bank to form a BHC
to own a national bank. Directors of the existing bank form a new company that
applies to the Fed to become a BHC under the BHCA. The new company
organizes the interim bank, which combines with the existing bank. Shareholders
og the ﬁxisting bank normally receive shares of the new BHC in exchange for
their shares.

As previously stated, section 215a-2 provides a simplified process for
reorganizing under a BHC. Unlike applications for interim bank mergers to form
a BHC, applications filed with the OCC under section 215a-2 are not subject to
thehBMA factors or requirements, including public notice newspaper publication,
or the CRA.

Chartering and Organization Requirements

Applicants for interim bank combinations must apply for and receive approval to
organize an interim national bank. The OCC has developed streamlined
organization documents to establish the interim charter. The interim bank charter
and the combination applications are processed simultaneously. Although an
interim bank does not operate as a bank, it must comply with various chartering
and organizational requirements.

Capitalization and Directors

The OCC has broad discretion to set capital requirements for interim banks,
including the ability to set capital requirements on a case-by-case basis. An
interim bank generally will meet its capital requirements by having at least the
amount of capital raised by the sale of directors’ qualifying shares. Interim bank
directors’ residency, citizenship, and stock ownership requirements are the same
gs tEIOSE; for operating banks under 12 USC 72. (See “Director Waivers”

ooklet.

The OCC grants preliminary approval to form an interim bank when it
acknowledges receipt of the application to engage in a combination that involves
the creation of the interim bank. The interim bank becomes a legal entity at that
time and may enter into legally valid agreements or contracts after it files, and the
OCC accepts, its executed Articles of Association, Organization Certificate, and

®Interim bank transactions are eligible for expedited review only in a corporate reorganization resulting in the
formation of a new BHC (see 12 CFR 5.33(d)(2)(ii)). A statutory merger involving an interim bank to eliminate
minority shareholders ("freeze out” transaction) does not qualify for expedited review. However, if the transaction is
structured as a consolidation and the resulting national bank’s charter number is that of the existing bank, the
transaction can qualify for expedited review if it satisfies the streamlined application criteria under 12 CFR 5.33(j)(1).
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Oaths of Directors. Before consummating the combination, the interim bank
must complete the organization process by completing the Stock Payment
Certificate and Oaths of Directors and Officers.

Structure Issues

For an interim bank combination structured as a merger under 12 USC 215a, the
acquiring bank must be the interim bank and the target must be the existing bank
to preserve dissenters’ rights for the shareholders of the existing bank, unless the
shareholders of the existing bank unanimously approve the transaction. The
OCC generally will not approve purchase and assumption transactions that
transfer all, or substantially all, of a target’s assets and liabilities to an interim
bank because the purchase and assumption structure does not provide
dissenters’ rights for the target’'s shareholders.

Timing Issues

Although an interim national bank must be party to the combination agreement, it
does not have to be organized at the time the primary parties execute the initial
agreement. The interim bank may become a party to the transaction through an
addendum provided in the initial agreement. (See “Agreements and Board of
Directors’ Approval” under the “Specific Requirements” heading of this booklet.)

Purchase and Assumption Transactions

A bank may effect a business combination through a purchase and assumption
transaction, as well as a merger or consolidation. With OCC approval under the
BMA, an insured national bank may acquire the assets of another insured
depository institution or assume any deposit liabilities of another insured
depository institution. With FDIC approval under the BMA, a bank may assume
deposits or similar liabilities from, or transfer deposits to, an uninsured bank or
institution. The OCC interprets “acquire the assets” for BMA filing purposes to
include the acquisition of assets such that the target is no longer a viable
competitor, regardless of whether the target plans to liquidate immediately after
consummation of the transaction.

If, after a purchase and assumption transaction, the target institution plans to
liquidate or otherwise will no longer be a viable business, the OCC’s policy
requires that the application include information showing that possible creditors
of the target institution, including potential contingent liability claimants, will be
protected. This information is required regardless of the charter of the target
institution. This information is not required if the acquiring national bank will
assume all liabilities of the target institution, including contingent liabilities.

In addition, if the target institution is a national bank and plans to liquidate after
the purchase and assumption transaction, the target bank must demonstrate that
it will be able to liquidate in an orderly manner under 12 USC 181, unless the
acquiring bank has assumed all liabilities and obligations, including contingent
liabilities. If the target national bank plans to liquidate or otherwise will no longer
be a viable business after the purchase and assumption transaction, the OCC
expects the owners to begin the process of liquidating the bank under 12 USC
181 promptly after consummating the transaction and to return the bank’s charter
to the OCC, unless the bank and the OCC have agreed to other arrangements.
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If the target is a national bank that plans to liquidate, the target bank’s
shareholders must approve the liquidation and the purchase and assumption
transaction under 12 USC 181.

Expansion and Contraction of Assets or Activities

The OCC has a long-standing practice of discouraging a national bank from
removing substantially all of the assets and liabilities of the bank, creating a
dormant bank or shell operation (see Glossary). The OCC has serious
supervisory concerns including how the management or the board may use such
a dormant charter; the nature of the services and products that might later be
initiated; and increased operations and concentration risk. The OCC will
consider the appropriateness of permitting a substantive sale that creates a
dormant bank and the plan for final disposition and winding up of the bank’s
existence. For a detailed discussion, refer to the General Policies and
Procedures booklet.

The OCC may permit, on a case-by-case basis, a dormant bank that will be in
existence for a short-time period as part of a related group of transactions that
includes a transaction to eliminate the national charter. An application may
receive favorable consideration if it outlines the transaction from beginning to
end. Examples include a proposal to sell assets to another institution followed by
the merger of the dormant bank into another bank or a nonbank affiliate or the
liquidation of the dormant bank--with all steps in the transaction occurring within
a short time frame. The OCC may also allow the sale of assets in other contexts
where the eventual use of the charter is identified.

Combinations Involving Uninsured Entities

There are three categories of combinations involving uninsured entities: those
that involve FDIC-insured banks acquiring uninsured depository institutions;
those that involve uninsured national banks acquiring uninsured depository
institutions; and national banks merging with one or more of their nonbank
subsidiaries or affiliates.

National banks seeking to acquire an uninsured entity must file an application
and obtain OCC approval under the OCC’s combination regulation (12 CFR 5.33)
and, if applicable, under national banking laws for consolidations or mergers,
before consummating the combination. Applicants also must provide the OCC
with assurances that the combination complies with legal requirements covering
the proxy or information statement, and shareholders’ approval of the proposed
combination. (Refer to “Shareholder Considerations” under the “Application
Process” heading for additional discussion.)

Insured National Bank Combining with an Uninsured Depository Institution

In addition to filing an application with the OCC under relevant laws and
regulations, an insured bank seeking to combine with an uninsured depository
institution must apply to and receive prior approval from the FDIC under the
BMA. Applications filed with the OCC should include a letter and a copy of the
application filed with the FDIC.
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Uninsured National Bank Combining with an Uninsured Depository
Institution

As noted previously, uninsured national banks may combine with other uninsured
depository institutions, such as national trust banks or state trust companies,
under the OCC’s combination regulation. Applications to effect mergers and
consolidations between uninsured depository institutions also must comply with
relevant national banking laws. For purposes of those statutes, uninsured
national trust banks seeking to combine with other uninsured depository
institutions whose business is limited to providing trust services are considered to
be located in states in which they have a trust office as defined in 12 CFR 9.2()).

Combinations that only involve uninsured depository institutions are not subject
to the BMA or the CRA. Accordingly, applicants for these transactions should
complete and submit an Interagency Bank Merger Application, but may omit
guestions relating to competition and CRA. Applicants should consult with the
Department of Justice (DOJ), because these transactions are subject to federal
antitrust statutes and may require filing under the Hart-Scott-Rodino Act.

National Banks Merging with Nonbank Subsidiary or Affiliate

National banks may merge with one or more of their nonbank subsidiaries or
affiliates with OCC approval (12 USC 215a-3). For purposes of this authority, a
nonbank affiliate is any company, other than a bank or federal savings
association that controls, is controlled by, or is under common control with the
national bank. Control generally means having the ability to vote 25 percent or
more of any class of voting securities. (Refer to the Glossary for definitions of
“company,” “nonbank affiliate,” and “control.”)

Both insured and uninsured national banks may participate in mergers under

12 USC 215a-3 when the resulting entity will be the national bank. However, the
OCC permits only uninsured national banks to merge with a nonbank affiliate
when the nonbank subsidiary or affiliate will be the resulting entity. An insured
bank planning to merge into a nonbank subsidiary or affiliate first must repay its
deposits or transfer them to another insured institution and become uninsured.
In either case, the nonbank subsidiary or affiliate does not have to be located in
the same state as the bank.

Applications Involved -- Both insured and uninsured national banks proposing to
merge with a nonbank subsidiary or affiliate must seek approval from the OCC
under section 215a-3. Insured banks also must seek approval from the FDIC
under the BMA.

Applications to the OCC from both insured and uninsured banks for approval
under section 215a-3 to merge a nonbank subsidiary or affiliate into the bank
should contain information requested in the Interagency Bank Merger Act
Application. When an insured bank is also applying to the FDIC for approval
under the BMA, the bank may submit a copy of its Interagency BMA application
and request OCC approval under section 215a-3. The letter also should address
compliance with other requirements, such as those below, not covered in the
Interagency Bank Merger Act Application (see sample letter).
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An uninsured bank seeking to merge into a nonbank subsidiary or affiliate should
submit a letter addressing compliance with the following requirements, as well as
other matters the OCC requests. Uninsured banks seeking to use this structure
should contact the OCC before filing an application.

Procedures and Requirements -- The regulation that implements section 215a-3
(12 CFR 5.33) sets out requirements and procedures for these mergers. The
nonbank subsidiary or affillate must have the authority to enter the merger under
the law of the state or other jurisdiction under which the nonbank subsidiary or
affiliate is organized. The law need not specifically address national banks. This
requirement typically is met when a state’s law permits its domestic corporations
to merge with entities organized under the law of another jurisdiction.

When the national bank will be the resulting entity, then the national bank must
follow the procedures and requirements for matters such as notice of shareholder
meeting, shareholder and director approval, and content of the merger
agreement contained in 12 USC 215a (which addresses the merger of state
banks into national banks). When the nonbank subsidiary or affiliate will be the
resulting entity, then the national bank must follow the procedures and
requirements for matters, such as notice of shareholder meeting, shareholder
and director approval, the rights of dissenting shareholders, and appraisal of
dissenters’ shares contained in 12 USC 214a (which addresses the merger of
national banks into state banks).

In both types of transactions, the nonbank subsidiary or affiliate follows the
procedures and requirements set out in the law of the state or other jurisdiction
under which the nonbank affiliate is organized. The rights of dissenting
shareholders and the appraisal of dissenters’ shares also are determined in the
manner prescribed by the law of the state or other jurisdiction under which the
nonbank subsidiary or affiliate is organized. (See “Definitions,” 12 USC 214(a),
for additional information on the term “state bank.”)

While mergers under section 215a-3 are not eligible for the BMA exemption to
sections 23A and 23B of the Federal Reserve Act, a merger between a bank and
its operating subsidiary generally is exempt from sections 23A and 23B as
implemented by Regulation W. Also, under certain circumstances Regulation W
may provide section 215a-3 mergers with an exemption from the collateral
requirements and quantitative limits of section 23A. (See discussion of Sections
23A and 23 B — Exemptions in the Affiliated Transaction Restrictions section of
the booklet.)

Decision Criteria -- When evaluating applications under section 215a-3, the OCC
will consider the purpose of the transaction, the impact on safety and soundness
of the national bank, and any effect on the bank’s customers. The OCC may
deny the merger if it would have a negative effect on any of these factors.
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Decision Criteria

The OCC decides combination applications in which the resulting bank will be a
national bank based on requirements under relevant laws and regulations. In its
decision on combination applications, the OCC considers relevant statutory
factors: competition, financial and managerial resources, convenience and needs
and the CRA, and anti-money laundering efforts.

Competition

Under the BMA, the OCC will not approve a combination that would result in
substantially adverse competitive effects, unless these effects are clearly
outweighed by the probable effect of the transaction in meeting the convenience
and needs of the community to be served. The DOJ and the responsible federal
banking agency review the competitive effect of all BMA applications under
federal banking and antitrust laws. Combinations solely involving uninsured
depository institutions are not subject to the BMA, but are subject to general
federal antitrust statutes such as the prohibitions against monopoly and
substantial lessening of competition under the Sherman and Clayton Acts and
notification under the Hart-Scott-Rodino Act as administered by the DOJ and
Federal Trade Commission.

Affiliated and Nonaffiliated Combinations

Combinations between national banks and their affiliates are considered
competitively neutral, and, therefore, will not result in adverse competitive effects.
The OCC generally deems a bank to be affiliated with another depository
institution if one or more common individuals or companies control each
depository institution. (Refer to the Glossary for a complete definition of
“control.”) The OCC deems a bank and another depository institution involved in
a combination to be under common control when a BHC has filed a related
application with the Fed under the BHCA and the BHC acquisition consummates
before the bank combination. The OCC deems a combination between a bank
and another depository institution in which a BHC has requested that the Fed not
require a related application under the BHCA as a nonaffiliated combination.

Merger Screens

To speed the competitive review process and reduce regulatory burden on the
banking industry, federal banking agencies and the DOJ have developed Merger
Screens to identify proposed nonaffiliated combinations that clearly do not have
significant adverse effects on competition. The OCC primarily relies on “Merger
Screen A” for measuring competitive effects of a combination.® A proposed
combination exceeds the threshold of Merger Screen A when it would cause the
Herfindahl-Hirschman Index (HHI), a statistical measure of market concentration
(see Glossary), to increase by more than 200 points to a level above 1800 based
on increased concentration levels of deposits in any geographic banking market.

® In addition, the OCC has concluded that geographic markets with populations of less than 10,000 are not
economically significant for the purpose of this analysis, and therefore any anticompetitive effects in these markets
are considered negligible. Generally, the OCC will not object to a proposed combination in such a market on anti-
competitive grounds.
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Applicants may elect to submit an independent competitive analysis for
combinations that do not pass Merger Screen A.

Banks planning a combination that may raise a significant anticompetitive issue
may consult with the OCC or the DOJ before submitting an application. Banks
may wish to resolve anticompetitive issues by agreeing to make an appropriate
divestiture.

Review Process

In some instances, the DOJ may further review transactions that do not exceed
the thresholds in Merger Screen A. If the OCC determines that no competitive
concerns exist and the application satisfies the other evaluative factors for
combinations, the OCC may approve the transaction, even if the DOJ has
concerns over possible anticompetitive effects of the combination. In these
cases, the OCC approval may include a condition that the applicant will comply
with any agreement reached with the DOJ (for example, regarding divestitures).
For a detailed discussion of the competitive review screening process and the
DOJ process, refer to the Bank Merger Competitive Review in Appendix B of this
booklet.

Combinations Involving Uninsured Depository Institutions

Under the BMA, the FDIC and DOJ evaluate competitive effects of combinations
that involve an insured national bank combining with an uninsured depository
institution. Combinations in which each depository institution involved is
uninsured are not subject to the BMA, but are subject to federal antitrust statutes
and may require filing with the DOJ and Federal Trade Commission under the
Hart-Scott-Rodino Act.

Financial and Managerial Resources

The OCC considers the financial and managerial resources and future prospects
of the combining and resulting institutions. The OCC weighs safety and
soundness factors and normally will not approve a combination that will result in
a bank with inadequate capital, unsatisfactory management, or poor earnings
prospects.

In evaluating financial and managerial resources, the OCC relies upon the views
of the supervisory office, and information from a variety of sources, such as
reports of examination of the depository institutions involved in the combination
and the applicant’s plans to operate the resulting bank. The OCC will closely
scrutinize substantive combinations that raise issues about management’s ability
to address increased risk to bank earnings and capital that can arise from any of
the nine categories of risk that the OCC has defined for supervision purposes:
credit, interest rate, liquidity, price, foreign exchange, transaction, compliance,
strategic, and reputation. Generally, substantive combinations do not include
corporate reorganizations solely to effect a structural change in a banking
organization that is in satisfactory financial condition or combinations involving
noncomplex target institutions that are small relative to the size of the acquirer.

The OCC also considers the applicant’s plans to identify and manage systems
integration issues, such as software compatibility, hardware requirements, and

14



network integration problems. The OCC'’s assessment and degree of scrutiny
will consider the applicant’s track record of integrating acquisitions. Any
combination in which systems integration concerns are identified will be subject
to additional review, which could warrant removal from expedited processing
status, if otherwise eligible. If, after careful evaluation, the OCC determines that
systems integration problems represent a significant concern, the OCC may
impose conditions, enforceable pursuant to 12 USC 1818, to address the
concern. These could include requirements and time frames for specific
remedial actions and specific measures for assessing and evaluating the bank’s
systems integration progress.

If the problem cannot be resolved through conditions, or otherwise, the OCC may
deny the application.

Convenience and Needs and Community Reinvestment Act (CRA)

The OCC considers the likely impact of the applicant’s plans on the community to
be served in connection with a combination application under the BMA. The
OCC will review significant anticipated changes in services or products and fees
that will result from consummation of the transaction.

The OCC also considers the CRA records of performance for all participating
insured depository institutions when rendering a decision on combination
applications. In assessing the CRA records, the OCC considers the most recent
Public Evaluations for each of the participating institutions and any comments
received during the public comment period. The OCC also will consider
comments received after the close of the comment period, provided that doing so
would not inappropriately delay action on that filing. In addition, the OCC will
consider comment letters relating to the participating institutions’ CRA
performance that were received from the public prior to the filing of an
application. The OCC also will consider the applicant’s responses to any
comment letters. If the OCC determines that the CRA record of performance of
any of the participating institutions is less than satisfactory, the OCC may deny or
conditionally approve a business combination application.

See the “Public Notice and Comments” booklet for a detailed discussion of how
convenience and needs and CRA factors affect the application process, including
an application’s removal from the expedited review process because of
significant CRA issues.

Anti-Money Laundering Efforts

When transactions are subject to the BMA, the OCC considers the anti-money
laundering efforts of each insured depository institution involved, as required by
the USA PATRIOT Act. The OCC reviews existing supervisory records,
comments, if any, received during the public notice period, and comments from
other regulators and public officials (refer to the sample document, Anti-money
Laundering Efforts Request). The OCC anticipates that, in most cases, required
information will be available from the supervisory record.

Refer to the FFIEC BSA/AML Examination Manual for an expanded discussion
on the supervisory expectations.
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Application Process

A bank seeking to effect a combination that will result in a national bank must
apply to the OCC and receive approval before consummating the transaction.
The OCC encourages applicants to discuss possible significant policy,
compliance, legal, or supervisory issues before submitting a filing. The OCC
begins its review by determining whether the application is accurate and
complete. During the review process, the OCC may ask the applicant to provide
additional detailed information about any aspect of the proposal to reach an
informed decision.

A number of factors will affect the processing time frame for a combination
application. These factors include whether the filing is complete and qualifies for
expedited review, or whether there are any reasons for removing the filing from
expedited review. Other factors that may affect time frames include the public
notice and comment period, the DOJ competitive factor review period,
shareholder notice, timing of state law changes, and, if the OCC deems
necessary, meetings or hearings. Combinations that involve the acquisition of an
insured depository institution that is in imminent or immediate danger of failing
may be subject to significantly shorter processing time frames.

Prefiling Discussions

The OCC strongly encourages banks to contact the district Licensing staff before
filing a combination application. Such contact enables the filer and the OCC to
prepare effectively and process the filing efficiently. Applicants who are new to
the application process or who have questions about the process are
encouraged to request a prefiling conference or meeting to discuss the proposed
transaction and processing steps applicable to the proposal. Applicants
requesting OCC approval of an activity or transaction that involves novel,
precedential, or highly complex or sensitive issues also should contact the
appropriate district office before actually submitting the application, to discuss the
issues raised. Such applications are expected to contain supporting written
analysis, including a legal opinion that the proposal is not in contravention of the
law. In addition, a prospective applicant should contact the OCC before filing a
combination application to acquire an insured depository institution that the
applicant believes is in imminent or immediate danger of failing. Parties also
should consult with the OCC and DOJ before filing applications for combinations
that raise anticompetitive concerns.

To request a prefiling conference or meeting, the bank’s representative or

contact person should contact the Licensing staff in the appropriate district office,
which will coordinate participation by other OCC staff, as necessary.
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Filing the Application

An application that qualifies as a “business reorganization,” and any application
involving a “qualifying business combination,” as those terms are defined in the
Glossary, will be granted expedited review. The OCC and the other banking
agencies have adopted an Interagency Bank Merger Act Application that a
national bank applicant should use to apply to the OCC for any combination that
does not qualify for expedited review. An applicant involved in a transaction that
gualifies for expedited review may file a Streamlined Business Combination
Application. (See Expedited Review discussion under the Time Frames
heading.) Applicants should attach the appropriate checklist when using the
interagency or streamlined forms. Applicants also should refer to the “General
Policies and Procedures” (GPP) booklet of the Comptroller’s Licensing Manual
(Manual) for guidance on how to file the application.

When acknowledging receipt of an application, the Licensing staff will indicate
whether or not it qualifies for expedited review and will provide a target time
frame for processing the filing. OCC staff will notify the applicant promptly if the
situation changes (for example, the OCC removes the application from expedited
review), or if the OCC needs additional information to complete its review of the
application. Although the OCC will strive to request additional information at the
earliest possible date, it may request information or opinions from an applicant at
any time during the processing of a corporate filing.

Expedited Review

Applications processed under expedited review are deemed approved as of the
45th day after receipt by the OCC, or the 15th day after the close of the public
comment period (refer to the following discussion), whichever is later.
Exceptions to the automatic approval process occur when the OCC acts on the
application before the end of the expedited review period (but in no event prior to
the conclusion of the public comment period) or the OCC removes the
application from expedited review.

Under 12 CFR 5.13(a)(2), the OCC will remove a business combination from
expedited review if the OCC concludes that the filing, or an adverse comment
regarding the filing, presents a significant supervisory, CRA, or compliance
concern, or raises a significant legal or policy issue. The OCC will notify
applicants promptly if policy issues cause the OCC to remove an application from
expedited review. (See the “Public Notice and Comments” and “GPP” booklets
for additional discussion.)

Competitive Issues

A combination between nonaffiliated institutions will be removed from expedited
review for additional competitive analysis if it would increase the HHI, a statistical
measure of market concentration (see Glossary), by more than 200 points in any
relevant banking market that has a post-acquisition HHI of at least 1800. (Refer
to Competition under the Decision Criteria heading for additional discussion.)
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Rapid Growth

Combination applications involving nonaffiliated depository institutions in which
one of the institutions has experienced rapid asset growth, may be removed from
expedited review to ensure adequate time for supervisory review.

Examinations and Investigations

The OCC will remove a combination from expedited processing if it determines
that, prior to reaching a decision, it must conduct an examination or field
investigation to address or evaluate the supervisory implications of the proposal.
The OCC will notify applicants whether it will charge for the examination or
investigation (see sample notice).

Streamlined Application

Under 12 CFR 5.33(j), any transaction that qualifies for expedited review also is
eligible to use the Streamlined Business Combination Application. Therefore, if
the proposed business combination meets the definition of either a business
reorganization or a qualifying business combination, it will qualify for expedited
review and use of a streamlined application. Information requirements are not
reduced for CRA performance, branch closings, convenience and needs, and
related matters.

Appendix A to this booklet contains a diagram to assist the applicant in
determining whether the proposed combination meets the criteria for expedited
review and use of a streamlined application.

Standard Processing

For applications that do not qualify for, or are removed from, expedited review,
the OCC will set a target decision date on a case-by-case basis. The OCC
expects that most applications that do not qualify for expedited review will be
decided within 60 calendar days from their receipt or publication of public notice,
whichever is later. However, an activity or transaction involving novel, precedent
setting, or highly complex or sensitive issues could take longer to decide.

DOJ’'s Competitive Review Process

The BMA requires that the OCC send a copy of the application to the DOJ for its
view of the competitive effects of the combination. By statute, the DOJ has 30
calendar days to review and comment on the competitive aspects of the
transaction. Also refer to the Competition section and Appendix B: Bank Merger
Competitive Review of this booklet for additional details on the competitive review
process.
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DOJ Post-Approval Waiting Period

National banks applying under the BMA generally must wait 30 days following
receipt of OCC approval to consummate combinations involving the acquisition of
a nonaffiliated depository institution. During this 30-day time period, which the
OCC may shorten to 15-calendar days with DOJ’s concurrence, the DOJ may
initiate legal action to prevent consummation of a combination that it determines
may have a significantly adverse effect on competition. Combinations not
subject to the BMA may consummate immediately upon the OCC granting
approval, subject to the bank satisfying all requirements the OCC imposed.

Prospective Competitive Factors Report

Through an agreement with the DOJ, known as the Prospective Competitive
Factors Report (PCFR), a national bank may consummate an affiliated
combination immediately after the OCC grants approval and the applicant
satisfies any requirements contained in the approval.

The PCFR process eliminates the post-decision waiting period applicable to
nonaffiliated combinations. The PCFR process is not available, however, for a
transaction in which a merger application of two bank holding companies is
pending decision at the Fed when their subsidiary banks file a combination
application with the OCC. In these circumstances, once the Fed decides the
BHC application, the applicant may request that the OCC consider the bank
combination under the PCFR process, but the OCC must obtain DOJ’s
concurrence.

Public Notice and Comment Period

Notice of a combination application subject to the BMA generally must be
published three times in a newspaper of general circulation in the community in
which the main office of each depository institution involved in the transaction is
located. The notice described in this section is separate from the notice that
must be published for the conduct of any shareholder meeting that is discussed
under the “Shareholder Considerations” heading.

The public comment period for a combination is generally 30 days, commencing
on the date of first publication. The first notice should be published on or about
the date the application is filed with the OCC, but in no event more than three
days before or after the date the application is filed. The second notice should
be published one week after the first publication or, if the newspaper does not
publish on that day, on the newspaper’s publlcatlon date that is closest to that
day. The last notice should be published on the 25" day after the first publlcatlon
or, if the newspaper does not publish on the 25" day, on the newspaper’s
publlcatlon date that most closely precedes the 25" day.

” The following affiliated transactions are covered under the PCFR: (1) combinations between two or more banks
under common control; (2) combinations between an interim bank and an existing bank to facilitate the creation of a
one-bank holding company; (3) combinations involving an interim bank established by an existing bank holding
company to facilitate the acquisition of a nonaffiliated depository institution by the holding company, provided that an
application has been filed with the Fed for approval of the holding company acquisition and the merger is to be
consummated only in conjunction with the acquisition; and (4) a purchase and assumption of branch offices, if a
single bank holding company owns or controls the outstanding voting stock of each of the depository institutions
involved in the transaction.
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The applicant should submit to the OCC confirmation of the public notice as part
of the combination application. This confirmation should include a statement
containing the name and address of the newspaper in which the notice was or
will be published, and dates of publication. Refer to Instructions and Sample
Public Notice.

Prior to filing, applicants with operations in more than one state or in more than
one major metropolitan market should consider publishing, at the same time,
additional notices in major markets in which they operate to ensure adequate
public awareness. In addition, the OCC may require additional public notice or
may provide public notice itself if it believes it necessary to ensure adequate
notice and opportunity to comment. Material differences between initial and
subsequent notices may result in extended comment periods and delays in
processing applications.

All notices should be published in the joint names of all depository institutions
involved in the transaction. If a bank operates under more than one name or
under a name not substantially similar to its legal name, the public notices should
contain both the legal name of the bank and the name(s) the bank uses in the
community in which the publication circulates.

The notice must state whether the application involves an interim bank charter
application and whether the application is a merger, consolidation, or purchase
and assumption. It also must state whether any branches of the combining
institutions will cease to operate as a result of the transaction. The bank still
must follow the procedures found in the “Branch Closings” booklet. If the
applicant knows that branches will close or consolidate because of the
combination, but the identity and number of branches to be closed have not yet
been finalized when the application is filed with the OCC, the notice should
disclose that an as-yet-undetermined number of offices would cease to operate.
Finally, if during the comment period an applicant identifies branches that it plans
to close, it should amend subsequent publications to disclose this new
information.

Meetings and Hearings

In general, the OCC relies on written information submitted during the comment
period to reach a decision on an application. However, the OCC will consider
obtaining information through other means if useful in reaching a decision.
(Refer to “Public Notice and Comments” booklet for additional discussion about
OCC policies and procedures concerning meetings and public hearings.)

Emergency Combinations

The OCC may shorten or eliminate the notice and comment periods, and post-
approval waiting period under the BMA, if certain conditions are met. The OCC
also may weigh the convenience and needs of the communities served by
troubled institutions against possible anticompetitive effects of an emergency
combination under the BMA.

In addition, when an interstate combination is filed under the Riegle-Neal Act, the
filing is exempt from many of the requirements of the Riegle-Neal Act, if the
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