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Foreclosure Review Engagement Letter

August 31, 2011

h

Wells Fargo Bank, N.A.

San Francisco, CA 94104

oear [

This{etter, if acceptable to and countersigned by you, and upon approval by the Office of the
Comptroller of the Currency ("OCC"}, will serve as the agreement {“Agreement”} between Wells Fargo
Bank, N.A. ("wells Fargo”) and Prcmantary Finangial Group, LLC{"Promontory”) governing
Promontory’s conduct of the Foreclosure Review required by Article Vil of the consent.order entered
into by Wells Fargo and the OCC on April 13,2011 (the “Consent Ordar”).

Wells Fargo and Promontory agree that the purpose of the Foreclosure Review is to carry-out all the
reguirements of Article Vil of the Consent Order and, in particular, to identify borrowers who suffered
financial injury as a result of any error, misrepresentation or other deficiency asdefined inthe Consent
Order. ‘Wells Fargo and Promontory believe that the activities outlined in this Agreement represent a
comprehensive and robust process to achieve this purpose, based on what both parties know prior to
commencement of the Foreclosure Review. However, they recognize that, during the course of the
review, Promontory will gather and analyze information that may lead it to conclude independently that
it must conduct additional investigation to ensure that the Foreclosure Review accomplishes Its purpose,
While this Agreement cannot explicitly incorporate such potential additional investigations, Wells Fargo ’
and Promontory intend this Agreement to authorize them and, as far as practical, to govern their
conduct,

Promontory and Wells Fargo believe both that a consultative working relationship is essential to the
success of the Foreclosure Review and that the need to work consultatively must notand cannot ‘
interfere with Promontory's independence or relieve Promontory from its responsibility independently
to determine analytical methods, perform independent analysis, reach independent conclusions, orin
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any other respect perform the Foreclosure Review as further detailed in this letter. Promontory will
conduct the Foreclosure Review entirely independently of Wells Fargo, subject to the direction of the
0OCC and not Wells Fargo. Wells Fargo may not oversee, direct, or supervise the engagement, but this
will not preclude Weills Fargo and Promontory from working consultatively, or Wells Fargo from
communicating with Promontory as necessary both to identify opportunities to improve the operations
of its foreclosure processes in light of information learnad by Promontory through the performance of
the Foreclosure Review, and to confirm that Promontory's performance of the Foreclosure Review
complies with the requirements of the Consent Order, Promontory will be subject to review and
oversight by the OCC at ail stages of the Foreclosure Review, will reguiarly brief the OCC on the work
being performed, and will follow comments and directions provided by the OCC.

1. BACKGROUND

The Consent Order: On April 13, 2011, Wells Fargo and the OCC entered into the Consent Order, which
relates to the conduct of Wells Fargo’s mortgage servicing business. Article VUl of the Consent Order
requires Wells Fargo, within 45 days of the date of the Consent Order, to retain an independent
consultant to review certain residential mortgage foreclosures completed or initiated by Wells Fargo in
calendar years 2009 and 2010 (the “Foreclosure Review”) within 120 days following the OCC’s approval
of the independent consultant’s retention.

The Foreclosure Review Preparation SOW: In anticipation of the Consent Order, and in accordance with
the MSA, Wells Fargo and Promontory entered into a Statement of Work (the “Foreclosure Review
Preparation SOW") that ohligated Promontory to parform various planning and preparation tasks to
ensure the smooth and effective conduct of the Foreclosure Review. Those tasks included the
development of this Agreement.

2. ORGANIZATION OF THIS AGREEMENT

Section 3 of this Agreement sets forth its essential terms and conditions, Section 3.a sets forth an
affirmative statement of the parties’ intent to comply with the terms of the Consent Order. Section 3.b
identifies the project name. Section 3.c describes the scope and timing of services to be provided by
Promontory pursuant to this Agreement. Section 3.d describes the performance period. Section 3.e
identifies work sites. Section 3.f identifies Attachment D as describing the fees that Promontory expects
to charge Wells Fargo for services performed under this Agreement, as well as the costs for which Wells
Fargo will reimburse Promontory. Section 3.g sets forth acceptance criteria. Sections 3.h and 3.i
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identify project managers. Section 3. identifies subcontractors that Promontory intends to use. Section
3.k sets all other terms and conditions governing the conduct of this agreement. _

Article VII{2) of the Consent Order requires this Agreement to include four items, The table below
. summarizes those items and indicates the section and page of this Agreement that responds to each of

them.

AGREEMENT
REQUIREMENT SECTION PAGE
Methodology for conducting the File Review Process Attachment A A-i

Expertise and resources to be dedicated to the Foreclosure Review  AttachmentC  C-i

Completion of the Foreciosure Review within one hundred twenty
{120} days from approval of this Agreement Section 3.d.ii.1 6

Commitment that any workpapers associated with the Foreclosure
Review be made available to the OCC immediately upon request Section3.cvi 5

Nine attachments provide important supplemental information and are integral to this Agreement;

Attachment A {“File Review Process and Methodology”} sets forth the methodology Promontory intends
to use in performing the File Review Process. In accordance with the terms of the Consent Order,
Attachment A includes (i) a description of the information systems and documents that Promontory will
_review, including the selection of criteria for cases to be reviewed; (i) the criteria Promontory intends to
apply in evaluating the reasonableness of fees and penalties; (iii) other procedures necessary to make
the required determinations {such as through interviews of employees and third parties and a process
for submission and review of borrower claims and complaints); and (iv) Promontory’s proposed
sampling techniques, including both a full description of the statistical basis for the sampling methods
chosen, as well as procedures to increase the size of our sample depending on results of the Initial

sampling.

Attachment B (“Complaint Process and Methodology”) sets forth the methodology Promontory intends
to use in performing the Complaint Process. Attachment B describes how Promontory envisions that
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Wells Fargo, in coordination with other servicers, will promote the complaint opportunity to borrowers
within the scope of the Foreclosure Review and the processes that Wells Fargo and Promontory will use
to ensure that every complaint received from an in-scope borrower receives independent consideration
and disposition. '

Attachment € {"Resources and Expertise”) describes the resources and expertise Promontory will use to
complete the Foreclosure Review, including personne! and information systems. Attachment C further
describes Promontory’s plans for enlisting additional resources necessary to complete the Foreclosure
Review in the event that initial sampling identifies needs for more extensive file review. '

Attachment D (“Fees”) describes the fees that Promontory expects to charge Wells Fargo for services
performed under this Agreement, as well as the costs for which Wells Fargo will reimburse Promontory.

Attachment E {“Project Plan”) provides a high-level Foreclosure Review Project Plan. The parties intend
this Plan to be a working document, subject to periadic revision upon mutual agreement of the parties
throughout the performance of services pursuant to this Agreement.

Attachment F (“Security and Access Provisions”) describes certain additional understandings regarding
system and facilities access, network connections, data safeguards, and related matters.

Attachment G {"Out of Packet Expenses Reimbursement Policy”) details certain additional
understandings of the parties regarding reimbursement by Wells Fargo for out-of-pocket expenses
incurred by Promontory in the course of performing services under this Agreement.

Attachment H {“Dispute Resolution Procedures”) details the steps to be taken by the parties in resolving
any dispute that may arise in regard to this Agreement.

Attachment | ("Canflicts of Interest Policy”} details Promontery’s policy on conflicts of interest.
3. TERMS AND CONDITIONS
a. COMPLIANCE WiTH CONSENT ORDER

The parties intend this Agreement to comply fully with the requirements of Article Vi! of the Consent
Order and with all interpretive guidance the OCC may issue pursuant thereto. In the event that the OCC
requires further refinement of this letter as a condition of its approval, the parties agree to work
together in good faith to make refinements acceptabie to the OCC,

b. PROJECT NAME:
Foreclosure Review

€. SCOPE AND TIMING OF PROMONTORY SERVICES
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i. Foreclosure Review.

Within the performance period set forth in section 3.d, Promontory will conduct an independent review
(“Foreclosure Review”} of certain residential foreclosure actions initiated or completed on owner-
occupied, 1-4 family dwellings by divisions of the institution that process first lien mortgage

foreclosures. Promontory’s review shall include residentiat foreclosure actions or proceedings {including
foreciosures that were in process or completed) for loans serviced by Wells Fargo, whether brought in
the name of Wells Fargo, the investor, the mortgage note holder, or any agent for the mortgage note
holder {including MERS), that have been pending at any time from January 1, 2009 to December 31,
2010, as well as residential foreclosure sales that occurred during this time perlod.

fi. Report of Findings.

Wwithin thirty (30) days of completing the Foreclosure Review, Promontory will prepare a written report
detailing the findings of the Foreclosure Review (“Foreclosure Review Report”), Upon completion,
Promontory will simultaneously deliver the Foreclosure Report to the members of the Board of Directors
of Wells Fargo, to the Compliance Committee established in conformance with the Consent Order, to
the OCC’s Deputy Comptrolier for Large Bank Supervision, to the OCC’s Examiner in Charge of Wells

Fargo, and to you.
ifi. Reporting.
1. Periodic Reports to Management.

Promontory will report to Wells Fargo at regular intervals and in a form to be mutually agreed, no less
than every fourteen {14} days, concerning the status of its performance of services under this
Agreement. At a minimum, Promontory’s reporting will identify any respects in which the
accomplishment of milestonas set forth in the Foreclosure Review Project Plan {Attachment E) is at risk,
any need{s) for assistance from Wells Fargo, and any findings or observations believed by Promontory
likely to warrant inclusion in the Foreclosure Report.

2. Ad Hoc Reports to Management.

Mahaging Directors assigned by Promontory to this engagement shall be reasonably avaiiable to Wells
Fargo management by telephone, e-mail, or in-person for ad hoc consuitations and status reports
throughout the period of this Agreement. '

3. Reporting to the Board(s).

Upon reasonable notice, Promontory will report to the Board of Wells Fargo & Co., the Board of Wells
Fargo Bank, N.A., or any committee of such boards charged with oversight of Wells Fargo's efforts to
comply with the Consent Order for the purpose of discussing the status of Promontory’s provision of
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services pursuant to this Agreement and any findings or observations Promontory may have made in the
course of providing such services,

4. Reporting to the OCC.

If requested by Wells Fargo or the OCC, Promontory will meet with representatives of the OCC to discuss
‘the status of the Foreclosure Review, the findings set forth in the Foreclosure Report, or any other
matters germane to this engagement.

iv. Independence.

Promontory envisions a consultative working relationship with Wells Fargo, with the shared objective of
identifying Wells Fargo borrowers within scope of the Foreclosure Review who have incurred financial
injury attributable to errors, misrepresentations or other deficiencies within the scope of the Consent

COrder.

As independent consuitént, Promontory will have sole responsibility for the methodology, findings and
observations set forth in the Foreclosure Report. Promontory has confidence in its ability to conduct
itself independently for five reasons.

First, Promontory has no ongoing relationship with Wells Fargo and does not act for Wells Fargo in any
advocacy capacity., Beyond its current efforts to assist Wells Fargo in preparing for the foreclosure
review, Promontory has no active engagement with Wells Fargo & Co. or any Wells Fargo subsidiary.

Second, Promontory’s engagement is conducted under the oversight of the Welis Fargo Beard of
Directors and the independent Corporate Risk function, not the residential mortgage servicing area that
is subject to review.

Third, none of Promontory's previous engagements with Wells Fargo relate closely to the subject matter
of the Foreclosure Review. The Foreclosure Review will not require Promontory to evaluate or re-
evaluate any of the findings and observations it has reached in prior engagements. Accordingly,
Promontory's prior work with Wells Fargo is unlikely to affect Promontory’s objectivity and
thoroughness in performing the Foreclosure Review.

Fourth, as further described below, Wells Fargo has a history of engaging Promontory precisely for the
purpose of providing independent advice, Several of Promontory’s previous engagements with Welis
Fargo involved the provision of advice directly to Wells Fargo’s corporate risk management functions,
internal audit function, and committees of the Board of Directors. Promontory and Wells Fargo agree
that the success of the Foreclosure Review will require Promontory to conduct itself with a high degree

of independence.

Finally, Promontory enjoys a large and growing clientele. The firm’s economic success does not depend
and never has depended on its business relationships with Wells Fargo.

Foreclosure Review Engagement Letter, page 6
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1. independence of Consultant conducting Foreclosure Review

Promontory agrees that the Foreclosure Review will comply with all requirements set forth in Article Vil
of the Consent Order issued to Wells Fargo on Aprif 13, 2011, and that it will conduct the Foreclosure
Review as separate and independent from any review, study, or other work performed by the Bank or its
contractors or agents with respect to the Bank’s mortgage servicing portfolio or the Bank's compliance
with other requirements of the Consent Order, as set forth below:

a.

Conduct of the Foreclosure Review by Promontaory shall not be subject to direction, control,

" supervision, oversight, or influence by the Bank, its contractors or agents. Promontory shall

immediately notify the Office of the Comptroller of the Currency (the "OCC") of any effort by the
Bank, directly or indirectly, to exert any such direction, control, supervision, oversight, or
influence over the Independent Consultant, its contractors or agents.

Promontory agrees that it is solely responsible for the conduct and results of the Foreciosure
Review, In accordance with the requirements of Article VI of the Consent Order.

The conduct of the Foreclosure Review shall be subject to the monitoring, oversight, and
direction of the OCC. Promontory agrees to promptly comply with all written comments,
directions, and instructions of the OCC concerning the conduct of the Foreclosure Review, and
that it will promptly provide any documents, workpapers, materials or other information
requested by the OCC, regardless of any claim of privilege or confidentiality.

Promontory agrees to provide regular progress reports, updates and information concerning the
conduct of the Foreclosure Review to the OCC, as directed by the OCC.,

Promontory will conduct the Foreclasure Review using only personnel empioyed or retained by
Promontory to perform the work required to complete the Foreciosure Review. Promontory
shall not employ or use services provided by Bank employees, or contractors or agents retained
by the Bank with respect to the Consent Order or with respect to matters addressed in the
Consent Order, in order to conduct the Foreclosure Review, except where the OCC specifically
provides prior written approval to do so.

Subject to the requirements and restrictions of paragraph e above, including the requirement of
specific approval by the OCC, Promontory may utilize documents, materials or other information
provided by the Bank, and may communicate with the Bank, its contractors or agents, in order
to conduct the Foreclosure Review.

Promontory agrees that any legal advice needed in conducting the Foreclosure Review shall be

obtained from the outside law firm whose retention for that purpose has been approved by the
OCC. Promontory agrees not to obtain legal advice (or other professiohai services) in conducting
the Foreclosure Review from the Bank's inside counsel, or from outside counsel retained by the
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Bank or its affiliates to provide legal advice concerning the Consent Order or matters contained
in the Consent Order.

h. If the OCC determines, in its sole discretion, that Promontory has nat been fully compliant with
the foregoing standards (paragraphs a-g, above), the OCC may direct the Bank to dismiss
Promontory and retain a successor consuitant, in which case the Bank shall have no further
obligation to Promontory other than for services performed up to that date for the Bank.

2. Promontory's Past Work with Welis Fargo

Promontery has performed several previous engagements for Wells Fargo. Promontory and Wells Fargo
believe this experience gives Promontory institutional knowledge of Wells Fargo that will contribute to
the success of the Foreclosure Review, and that Promontory’s history of engagemeht with Wells Fargo
does not present a level of entanglement or conflict that would be likely to compromise Promontory’s
independence in performing the Foreclosure Review.

Promontory’s previous engagements with Wells Fargo include:
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3. Actual or Potential Conflicts of Interest

Promontory has been engaged by multiple clients to perform a variety of advisory services relating to

- the Consent Orders and related orders of the same date issued by the Federal Reserve Board of
Governors. Promontory believes these clients share a common interest in complying fully with the
requirements of the OCC and Federal Reserve, that their interests in this regard are not adverse, and
that Promontory’s work with them, accordingly, does not present a conflict of interest.

Foreclosure Review Engagement Letter, page 10
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Promontory’s Confiict of Interest Policy is attached to this agreement as Attachment |,
4. Promontory Subcontractors

Promontory subcontractor Allonhill, LLC has never previously provided professional services to Wells
Fargo and has no other assignment with Wells Fargo in progress or pending acceptance.

Promontory legal counsel Hudson Cook, LLP has represented Wells Fargo from time to time in
connection with various consumer finance compliance matters. Wells Fargo has not retained Hudson
Cook for any representation relating to the Consent Order or legal advice concerning Wells Fargo’s
obligations under that Order with respect to any corrective action that the Order may require Wells

Fargo to take.
v. Workpapers.

Promontory will make all workpapers associated with performance of the Foreclosure Review available
immediately upon the request of the OCC or Wells Fargo.

d. PERFORMANCE PERIOD

i. Start Date of the Engagement. As of the date of the OCC’s acceptance of or formal non-
~ objection to this Agreement.

il. Milestones. Assetout in this Agreement and the Consent Order and further detailed in
Attachment E (“Project Plan”}:

1. Promontory will complete the Foreclosure Review within 270 days following OCC
approval of this Agreemaent or such later date as the OCC may specify in response to
a request for extension or otherwise;

2, Promontory will complete the Foreclosure Review Report within 30 days following
completion of the Foreclosure Review.

iii. End Date. Upon the OCC’s acceptance of or non-objection to the Foreclosure Review
Report.

e. WoRk SiTe: Promontory offices, Allonhill offices, additional rented space in_
- or other locations as needed, and various Wells Fargo locations.

f. FEES
See Attachment D for a discussion of fees.
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g+ ACCEPTANCE CRITERIA

Acceptance shall be subject to the Consent Order and any requirements placed on this engagement by
the OCC.

h. WELLS FARGO MANAGER

i. PROMONTORY PROIECT MIANAGER

_ See Attachment C for additional team members.

jo PROMONTORY SUBCONTRACTORS

Allonhiil, LLC;

Hudson Cook, LLP and, in the event that Hudson Cook lacks sufficient resources to support this
engagement, co-counsel or local counse! to Hudson Cook, subject to the approval of Wells Fargo and the

QcG;
McDermott Will & Emery, LLP; and

Promontory Risk Review, LLP (a wholly-owned subsidiary of Promontory newiy-formed for the purpose
of supporting Promontory’s foreciosure reviews and related work). ‘

See Attachment C for additional details.
k. Additional Terms and Conditions
f. Definitions

1. “Affillates” means Weils Fargo & Company and any present or future subsidiary
thereof as defined under 12 U.5.C. §1841(d).

2. “Confidential Information” means any and all information, including trade secrets,
know-how and proprietary information, techniques, plans or any other information
relating to the business of a Party, including without limitation, work in process and
information regarding a Party’s present Or future products, customers, employees,
investors or afflliates and disclosed or otherwise supplied in confidence by the Party
who disclosed the information (“Disclosing Party”) to the other Party (“Receiving
Party”), or received by the Receiving Party in the course of carrying out the tasks
hereunder, or as a result of access to the premises of the Disclosing Party. This
includes information furnished in the course of the provision of Services by
Promontory, or related to discussions between the Parties in anticipation of this
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Agreement or any particular scope of work under this Agreement. Confidential
Information includes: {i) information disclosed in 2 written or other tangible form
which is clearly marked with a “confidential” or “proprietary” legend or other
comparable iegend; (ii) information disclosed orally or visually which is identified as
confidential at the time of disclosure and confirmed in writing within a reasonabie
time; {1ii} any other information which a reasonable person would deem confidential
under the context of disclosure or due 1o the nature of the information; and{iv)in the
case of Wells Fargo, Customer/Consumer Information. Exceptions to the term
“Confidential Information” are set forth in Section 3.k.vi.1.b (Exclusions).

“Customer/Consumer Infermation” means any and all information or data that is
provided by, through or on behalf of Wells Fargo or any Affiliate to any Promontary
Personnel, or is otherwise acquired by any Promontory Personnel in the course of
performing Services under this Agreement that relates to any: {i} current, prospective
or former customer (whether an individual, business entity, governmental unit, or
otherwise) of Wells Fargo or any Affiliate, (i) consumer of Wells Fargo or any
Affiliate, {iii) nonpublic personal information of Wells Fargo or any Affiliate regarding
its customers or consumers {within the meaning of Title V of the Gramm-Leach-Bliley
Act and its implementing regulations, or any similar provision under any other
applicable law), {iv} information subject to Section 628 of the Fair Credit Reporting
Act and any regulations or guidelines adopted under those laws {or any simitar
provision under any other applicable law), or {v} information from which a customer
or consumer’s identity can be ascertained, either from the information itself or by
combining the information with information from other sources.
“Customer/Consumer Information” includes, but is not limited to, financial
information, medical or health-related information. Examples are credit history,
income, financial benefits, information in an application, loan or claim information,
health information such as medical records, names or lists of individuals derived from
nonpublic personally identifiable information or otherwise derived from Wells Fargo
or an Affiliate, or the identification of an individual as a customer or as an individual
claimant under a financial product or service provided by Wells Fargo or an Affiliate.

“Deliverables” means materials that Promontory will furnish to Wells Fargo as a
result of the services performed under this Agreement, including, but not limited to
the Foreclosure Review Report and the reports described above in Section 3.c.iv
{Reporting].

“Intellectual Property Rights” means all patents {including originals, divisionals,
continuations, continuations in-part, extensions, foreign applications, utility models
and re-issues), patent applications, copyrights {including all registrations and
applications therefor), trade secrets, service marks, trademarks, trade names, trade
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dress, trademark applications and other proprietary and intellectual property rights,
including moral rights.

6. “Services” means the services to be provided by Promontory under this Agreement,

7. “Promontory Personnel” means Promontory and each of its employees, along with
any subcontractors or agents of Promontory, and any Dependent Pravider (as
defined in Section 3.k.Ji.1.b.ii {Dependent Providers) below.)

H. Standards for Performance of Services
1. Promontory Personnel

3. Independent Contractors. Promontory may select its own Promontory
" Personnel, and these individuals will be and act under the exclusive supervision

and control of Promontory, subject to the terms of this Agreement, including
the Dependent Providers and individuals described in Section 3.k.ii.1.b
(Subcbntractors) below. The relationship between the Parties created by this
Agreement is that of independent contractor and not partners, joint venturers,
agents or employees, Promontory will ensure that all Promontory Personnei
who perform Services under this Agreement comply at ali times with the terms
of this Agreement and all Statements of Work, and will be responsible for any
failure of Promontory Personnel to so comply.

b. Subcontractors

i. Individuals. Promontory may not use individuals who {i} are not employees
of Promontory, or (ii} are in the United States pursuant to the L-l category of
visas {or any successor legislation or regulations), in the performance of
Services, unfess approved by Wells Fargo in a signed writing, which approval
must be obtained prior to when the individual commences performing any
aspect of the Services, and which approval will not be unreasonably
withheld or unduly delayed,

ii. Dependent Providers. Promontory will rely on Alionhill, LLC for information
technology support and subject matter expertise essential to Promontory’s
performance of the Services. Promontory will provide Wells Fargo with no
less than ninety {90) days’ notice of any intent to discontinue its reliance on
Allonhilt or to replace Allonhill with another vendor of such support, and will
obtain Wells Fargo's prior written approval for any such change, which
approval will not be unreasonably withheid or unduly delayed. Promontory
has also engaged Hudson Cook, LLP, to provide legal advice regarding state
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foraciosure laws. Promontory will also rely on Promontory Risk Review, LLP,
a wholly-owned subsidiary of Promontory newly-formed far the purpose of
supporting Promantory’'s foreclosure reviews and related work.

Replacement. Wells Fargo and Promontory wiil meet to discuss either party’s
concerns about the unsatisfactory performance or lack of the requisite skills of
Personnel, and will use good faith efforts to resolve any issues so raised to both
parties’ reasonable satisfaction, including through replacement of Personnel.
Notwithstanding the foregoing, Promontory shall have sole discretion to determine
whether to replace its Personnel. '

Non-Exclusive. The Parties acknowledge and agree that the procurement of Services
under this Agreement will be on a non-exclusive basis and that neither Wells Fargo
nor its Affiliates guarantees to Promontory any minimum amount of business other
than as agreed herein. Promontory and Promontory Personnel may contract to
perform similar services for others during the term of this Agreement, subject to
Promontory’s obligations under this Agreement.

Nen-Solicitation. Neither Party will directly solicit for employment any employee of
the other Party during the term of this Agreement or for three (3) months after its
expiratian or termination. If either Party directly solicits and then employs an
employee of the other Party during this timeframe, the Parties will agree to a
recruitment fee, which will not exceed Ten Thousand Dollars ($10,000) for any single
hiring. For the avoidance of doubt, neither Party is prohibited from employing an

. individua! who approaches such Party about employment opportunities in response

to a posting, employment advertisement, or other general solicitation of
employment, whether such application is during the term of this Agreement or

thereafter.

5. Offshore Services,

a. Prlor Approval Required. Promontory will not perform any Services under this
Agreement, whether directly or via a subcontractor, outside of the United States
of America (“United States”) without the prior written consent of a Weils Fargo
Executive Vice President. In the event that Wells Fargo does not consent to a
Promontory request to utilize Promontory Personnel resident or otherwise from
outside the United States, Wells Fargo will indicate to Promontory the reasons
therefore, and the parties will work in good faith to reach a mutuaily agreeable
solution.

h. Exceptions. The foregoing restrictions of this Section 3.k.ii.5 {Offshore Services)
shall not apply to {a) Promantory efforts to develop or modify Promontory’s
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commerciaily available software; (b} Promontory’s telephone-or email technical
support of its praducts or services that does not require (i} access to Wells Fargo
Confidential information; (ii) access to or connectivity with Wells Fargo’s
computing environments, or (ilf) direct communication with any Wells Fargo
Customer or Consumer; and (¢} Promontory’s manufacture of commercially
available goods.

iti. Intellectual Property Rights

1

Wells Fargo’s Data. Promontory acknowledges and agrees that Wells Fargo shall
retain all right, title and interest in and to all Wells Fargo Confidential Information,
including all Intellectual Property Rights therein and any derivatives of Wells Fargo’s
Confidential information or improvements to Wells Fargo’s Confidentiai Information.
Weills Fargo grants no licenses to Promontory to use the Welfs Fargo Confidential
Information other than for the purposes of performing Services hereunder, pursuant
to the terms of this Agreemeht. The foregoing is not intended to prohibit
Promontory, in the conduct of its business from developing, creating or reducing to
practice derivative works or improvements to any know-how gained while providing
services to Wells Fargo or from using Residual Information (as defined in Section
3.k.iil.5 below). ' '

Promontory’s Technology. The Parties agree that whereas Promontory provides
services to muitiple clients and works on an ongoing basis to improve the
Promontory Technology for the benefit of all clients, all right, title and interest,
including Intellectual Property Rights, in and to the Promontory'Technology, whether
conceived, developed, enhanced, reduced to practice or otherwise created before,
during or after the tarm of this Agreement are and shall remain the sole and
exclusive property of Promontory. For purposes of this Agreement, “Promontory
Technology’) shall mean any and all templates and other formats, checklists,
methodologies, risk calculators, other diagnostic tools, and other information,

inventions, discoveries) innovations, improvements and works of authorship
conceived, deveioped, enhanced, reduced to practice or otherwise created by or on

behalf of Promontory, and any derivative works thereof or improvements thereto,
whether or not expressed in Deliverables. Promontory Technology specifically
excludes Wells Fargo Confidential Information, and Promontory will not use any
Promontory Technology in a manner that reveals to an unauthorized third party any
Wells Fargo Confidential Information in violation of this Agreement, Promortory
hereby grants to Wells Fargo the right and license (which is fully paid-up} to use the
Promontory Technology as required to receive the Services for Wells Fargo’s own
internal business operations and activities, including the use of any software that
may be required to access the Promontory Technology, or use the Services, via the
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Internet or otherwise which Promontory owns or for which Promontory has the right
to assign or to grant sublicenses; it being understood that (a) the foregoing license
includes the right to provide copies of Deliverables containing any Promontory
Technology to government authorities and to other third parties solely in connection
with work they are performing for Wells Fargo, but not for further publication or
distribution by such third parties; and {b) the foregoing license does not permit Welts
Fargo to seli, sublicense or assign the Promontory Technology to any unaffiliated
third party, which is expressly prohibited. Notwithstanding the foregoing, in the
event that the provision of any Services require the modification of Promontory
Technelogy for the sole use of Wells Fargo, the Parties will address the scope of the
requested Promontory Technology madification, the related fees for such
modification, and applicable ownership and license rights with respect to any such
modified Promontary Technology in a writihg that will be negotiated and executed
by an authorized representative of each Party.

Wells Fargo Technology. The Parties agree that all Intellectual Property Rights in and
to the inventions, discoveries, or innovations developed by Wells Fargo prior to or
during the term of this Agreement that are embodied in the products and processes
utilized by Wells Fargo in its own internal business operations or its business
activities undertaken with current or prospective customers, consumers or service
providers ("Wells Fargo Technology”), along with Wells Fargo’s or its agents’
improvements to that technology and any derivative works of such technology, are
and shall remain the sole and exclusive property of Welis Fargo.

Ownership. Except as noted herein with respect to the Promontory Technelogy in
Section 3.k.iii.2 above, or as set forth in Section 3.k.iii.5 below, the Parties agree that
Wells Fargo is the sole and exclusive owner of the Deliverables.

Exclusions. Each Party may, during the course of the performance of Services by
Promontory for Wells Fargo, discover or learn information or develop knowhow of
general application regarding the subject matter of the Services, which discovery,
information or know-how would not deprive the other Party of any vested
proprietary rights in any system, process or other business operation disclosed to
such Party (“Residual Information”). Each party is entitled to use Residual
information it learns from the other Party without the need to seek the approval of
the other Party or pay any compensation for such Residual Information. The limited
permission set forth in this Section 3.k.iii.5 does not permit intentional memorization
of the other Party’s Confidential Information for the sole purpose of evading
obligations containad in this Agreement, or the unlicensed use of a party’s
“Technology” (as such term Is defined in Sections 3.k.iii.2 and 3.k.iii.3, above). Each
Party agreas to instruct its personnel on the obligations under this Section.
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Notwithstanding anything to the contrary in this paragraph, nothing contained in this
Section 3.k.iil.5 gives the recipient of the Residual Information the right to disclose,
publish or disseminate:(a) the source of the Residual Information; (b) any financial,
statistical or personnel data of the other Party; {c) the business plans of the other
Party; or (d) in the case of Promontory, the Customer/Consumer Information of
Wells Fargo.

iv. Pricing and Payment

1. Payment Terms. Promontory will invoice Wells Fargo on a monthly basis for Services -
actually rendered. Promontory will comply with all invoicing procedures reasonably
requested by Wells Fargo, including any requests that invoices be centralized through
a single Wells Fargo office, or, in certain instances, for separate invoices by Wells
Fargo accounting unit {"AU”), itemization on consolidated invoices, and that regular
and customary charges be differentiated (so that any “extra” charges - i.e., overtime,
services outside the scope of what is specifically contracted for, or related expenses —
are apparent to Wells Fargo). Promontory will ensure all invoices are accurate,
include appropriate identification and AU numbers, and are delivered to the proper
individual or business unit. Promontory acknowledges that submission of invoices

- more than ninety (90) days late may result in significant delays in payment of those
invoices by Wells Fargo. Wells Fargo will pay the undisputed amounts in any
Promontory invoice no later than thirty (30) days after Wells Fargo’s receipt of such
invoice, and any additional amounts in respect of disputed amounts fifteen {15} days
after the dispute has been settled to the Parties’ mutual satisfaction.

2. Rates and Overtime. Promontory will comply with all applicable state and federal
wage and hour laws with respect to the payment of overtime to Promontory
Personnel, but Promontory will not charge Wells Fargo any additional amounts for
overtime unless Welfs Fargo previously authorized the overtime in writing.

3. Expenses. Promontory will be reimbursed for all actual and reasonable travel and
living expenses, telecommunications charges, duplicating and other document
production charges and delivery service charges (“Expenses”} that are incurred by
Promontory while performing Services under this Agreement, if the Expenses are (i}
in accordance with Wells Fargo’s standard reimbursement policy set forth in

“Attachment G_, (i) Wells Fargo has approved in advance the general
parameters of the Expenses (e.g., travel to & place certain on a date certain), and (iii)
reflected in Promontory’s invoice; its being understood that notwithstanding
Promontory’s obligation to submit invoices on a monthiy basis, Promontory wil
submit invoices for expenses incurred during the preceding month with the next
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invoice submitted after receipts or other documentation of such expenses hecome
available.

Taxes. On its invoices, Promontory will itemize amounts for any and all sales, use,
excise, value-added, or goods and services taxes due under federal, state, local, or
foreign law that are associated with the Services or Deliverabies rendered by
Promontory under this Agreement (but specifically excluding taxes in the nature of
ordinary personal property taxes assessed against or payable by Promontory, taxes
based upon Promontory’s net income, Promontory’s corporate franchise taxes and
the like) {collectively, the “Taxes”}. Wells Fargo will pay or reimburse Promontory for
all Taxes and Promontory will remit those amounts to the appropriate taxing
authority, and keep appropriate records of the assessment and payment of the
Taxes. Promontory will be exclusively liable for any penalties, interest and other
charges of any jurisdiction and any other fees or costs arising from Promontory's
failure (i) to assess, or timely assess, any applicable Taxes (although Wells Fargo will
remain fiable for the underlying Taxes that Promontory should have assessed), or (ii)
to remit any amounts for Taxes it has collected from Wells Fargo.

v. Security

1. Compliance with Wells Fargo Standards. It is not contemplated that Promontory will

have access to Wells Fargo's secure facilities or information systems, or to
“Restricted” Confidential Information of Wells Fargo {e.g., symmetric encryption
keys, passwords, etc.), in a manner that would necessitate information security
planning processes. However, Promontory will have access to Wells Fargo facilities
and Confidential information. Therefore, Promontory, for itself and Promontory
Personnel, wilf comply with all of Wells Fargo’s requirements in relation to the
security of the Wells Fargo facilities and Confidential Information that have been
provided to Promontory in writing in advance. This obligation includes the obligation
of all Promontory Personne! performing the Services, wherever located, to comply
with the terms of {i) Attachment F which
document may be updated and revised by Wells Fargo from time-to-time; (il} any
Wells Fargo security or information processing requirementé set forth in this
Agreement; or (iii} in a mutually agreed upon information security procedures
between the Parties. Security measures for a given set of Services may be changed by
Wells Fargo from time-to-time, and Promontory will abide by any Wells Fargo
security measures that are communicated to Promontory in writing in advance.
Notwithstanding the foregoing, upon receipt of written notice from Wells Fargo of
changes to information security or other security measures or requirements
including, without limitation, or written notice of changes to*
- Promontory shall have fifteen {15} business days in which to review such
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changes and if Vender cannot comply with such changes, then Promontory may
notify Wells Fargo in writing and may terminate this Agreement,

2. Promontory's Program. Promontory will implement such security measures as it
deems reasonably necessary to comply with its general obligations In this Section
3.k.v {(Security) in order to control and mitigate the risks of loss, theft or disclosure of
any Wells Fargo Confidential Information or Wells Fargo Technology to which
Promantory has access in relation to the Services, and in a manner commensurate
with the sensitivity of the Services and such information and technology.

3. Risk Assessments. Wells Fargo reserves the right to conduct, at its cost, an initial risk
assessment prior to commencing Services to determine the risks associated with the
Services to be performed. Depending on the results of this assessment, Wells Fargo
may also conduct, at its cost, a site audit,. source code audit, or other risk evaluations
of the operations of Promontory Personnel, but these sorts of evaluations are not
generally anticipated by the Parties in the ordinary course of Wells Fargo receiving
Services from Promontory. Promontory Personnel will cooperate with Wells Fargo in
such initial assessment, and any subsequently required evaluations, in order to
permit Wells Fargo to evaluate the ability of Promontory Personnel to comply with
Wells Fargo internal policies and procedures in relation to the Services initially
contemplated, including information security. This process will apply with equal force
to any modifications to the initial Services procured, and also to any subsequent
Services procured by Wells Fargo under this Agreement